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STIPULATION 

It is stipulated and agreed by and among 
counsel for the parties hereto that the 
deposition of the aforementioned witness is 
hereby Naeipg taken under the Louisiana Code of 
Civil procedure. Article 1421, et seq., for all 
n accordance with law; 

'the formalities of reading and 
specifically not waived; 
the formalities of filing, sealing, 
fjj.cation are specifically waived; 
all objections are reserved until 
her use of the deposition, except 
tions regarding the form of the 
r the existence of a privilege. 



CHERYL FOURNET HUFFMAN, Registered Merit 
Reporter, in and for the Parish of Orleans, 
State of Louisiana, officiated in administering 
the oath to the witness. 
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THE VIDEOGRAPHER: 

Today is Friday, February 9th, 2000. 
This is the videotaped deposition of Earl 
Kohnhorst in the matter of Gloria Scott , 
et al versus The American Tobacco Company, 
e-t al . We're going on the record at 9:45 


. m. 




My name is Om Ingram with Evidence 
lenent. Now counsel will please 
lotibe their appearance off camera and the 
reporter will swear the witness. 
MICHAEL GERTLER: 

My name is Mike Gertler. And I 


^sent the class representatives in 
tHre - ’ lass in this case. 

*LOUIS GERTLER: 

Louis Gertler, I also represent the 
class and the class representatives. 



MR. BOTTINELLI : 

Terry Paul Bottinelli, plaintiffs. 
MR. SHAFFER: 

I'm Charlie Schaffer with the law 
firm of King and Spalding and we represent 
the defendant, Brown and Williamson 
Company. 
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MR. DURHAM: 


Bill Durham representing Brown and 


Williamson Tobacco Corporation 


EARL E. KOHNHORST 


after having been first duly sworn by the 


above- tfre-n t f oned Registered Merit Reporter 


did testify as follows 


"V ? 


BY MR. MICHAEL GERTLER: 


Mr. Kohnhorst, of course, I 


u n de r s 



you have given your deposition in 


ses; correct? 


Yes, 1 have. 


So you're familiar with the format 


and t hi 


jfrrocedu r e ; correct? 

WNHNMIltjS 


it Generally, yes 


QfT , All right. So the only thing I'd 


like 1 1 


lind you of is if you feel that I 


have phrased the question in a way that you 


don't understand, just ask me to rephrase it 


I'll be happy to do so. 


Sure 


Otherwise, I understand that the 


answers that you give are honest and/or 


responsive. And I appreciate that 


r £7Zwannsi»niTiTra»^Tsn 
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Mr. Kohnhorst, I understand that 


you are a chemical engineer; is that correct? 


That's what I was trained as, yes. 




And where did you receive your 


training? 


the Unlive 



Speed Scientific School, part of 


of Louisville. 


Now, Speed Scientific, is that an 


engined 



school? 



Yes. 


And what year did you attend that 



ears? 


1 started in 1966, got my 


bachelor 


degree in '70, and my master's 


degree NrE^7 1 . 


How old were you when you received 


your mas 


's degree, sir? 


Well, I was born in 1947, so about 


-- what is that? -- 24? 


That sounds about right 


It was a one-year master's program? 


A little bit over a year but 


essentially five quarters. 


Did you learn anything during your 


master's program about tobacco? 


mi 
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Nothing specifically, 1 don't 


believe 


Did you learn anything in your 


undergraduate education about tobacco? 


Not as a specific topic, no. 


CNv. All of your knowledge and 


information regarding tobacco was acquired 


and lei 


while you were employed by Brown 


and Wi. 


is on ? 



1 think that's correct. 


By the way, when you were doing 


malf&et’s program, did you do a work study 


or was 


11 academic? 


1 did a thesis. 


You did a thesis? 


(Witness nods head affirmatively.) 


i What was the title of your thesis? 


I don’t recall exactly, but it was 


catalytic reduction of nitric oxides. 


Published? 


I don't know. I don’t believe so. 


Have you ever published anything? 


No, not that I'm aware of 


Did you ever work during the 


summers while you were in college or getting 
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your master’s degree? 

A. May 3 go back to the last question 

just for a second? I don't know if, as an 
example, patents are considered publishing. 

But if they are, then I'm on several patents. 
Kj Okay. 

I apologize for the -- going 


bockwa 



Now, tell me about those patents, 
any and what are they patents for? 

Just approximately four or five, 1 
1 exactly. One of them was on sand 
physical sand separation. One was 
jS|> ic measurement of slurry 


consistencies. One -- I think maybe two were 




on s m a hat was called small strip 

bypass l ii&JLw just a processing patent. That's 
all I recall. 

Q. Sir, you've just mentioned three. 

Did any of those three have anything to do with 
tobacco ? 

A. Well, they all do. And there were 

two patents regarding small strip bypassing. 

One was a product patent, one was a process, to 
the best of my recollection. 
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Q. So they all had to do with the 

tobacco manufacturing? 

A. Yes. Absolutely. 

Q. When you say the -- You called it 

small strip? 

*bv, . Yeah. 

cfv Does that have anything to do with 

r : 

recons e d tobacco? 

Not directly, no. 

CL ^ j Did any of your patents have 
aido with reconstituted tobacco? 

A^l , The slurry measurement did. 

# pwf 

Did any of your patents have 
anythinaife do with nicotine or by-products 


a n y t h i n < 

wmvvv«Wi«{[| 

of nico^nttm? 


Af” Not directly, no. 

Did any of your patents have 
anything to do with the sensory effects of 
nicotine? 

A. Not directly, no. 

Q. All right, sir. I asked you about 

your summere. Did you work during your summers 
while you were at the University of Louisville? 

A. Yes. 

Q. And did you work at either Goodyear 
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or Goodrich? 


Q. Where was your work? 

A. I worked, both summers, I worked 

co-op. So just addressing your question to 


summer: 


I. worked at a lumberyard and I worked 


at Par am ount Pickles. The lumberyard was 


Gamble 


paper 



,ers. And I worked at St. RegiB, a 


^ Was that while you were in college? 

It was during one of my summer 
Either high school or I think the only 


was t h < 


other SsUamme r break was after the freshman year. 

Of college? 

Correct. 

That’s the only summer job — That 
was t h 6,„,ie» t summer job that you held? 

A. Yes. School was solid after that. 

Q. Did any of those jobs pertain to 

chemistry or engineering, chemical engineering? 

A. No, I wouldn't say so. 

Q. Is there a certification system in 

chemical engineering? 

A. There are several such as 

engineering and training, and a professional 
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engineering degree -- professional engineering 



certificate . 


Have you ever received a 


certificate? 


I got the engineering and training 


That'skas far as I pursued it. 


So you have no certificate -- 



I have — 







-- per se, certification? 

-- only, only my graduate degrees 
And that's the degrees you earned 


completing your courses and your 


and your master's; correct? 


Correct. 


cer tif. 


It's not a professional 

rf ion? 

s That's correct. 

And are you licensed by any state 


as a chemical engineer? 


Q. And so when you completed your 

master's degree, what year was that, sir? 

A. 1971. 

Q. And did you go right to work for 

Brown and Williamson as soon as you completed 
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I i1iliiKnpT«Wii?insii 


your master 1 b degree? 


I d 1 dS . 


And as I understand it from 


reviewing your prior deposition, you worked 


for Brown and Williamson continuously after 


1971 abfwql/gr for their holding company? 


I worked for a holding company that 


was p a| 


£ British-American Tobacco, not part 


of B r Oil 


|nd Williamson/ but it was associated, 


part oy 


je same total chain of companies. 


What is that company called, the 


i nflcompanv? Is that BATUS? 



Yes. 1 worked for BATUS. 


And BATUS is a holding company for 


what cb'Mp'a.n i e s in the United States? 


they w 



Well, at that time it was -- 


a holding company for Brown and 


Williamson, for Saks Fifth Avenue, Marshall 


Field's, Gimbel's, Cole’s, Breuner’s, Ivey's, 


Appleton Paper. 


So am I correct you continuously 


worked after 1971 for Brown and Williamson or 


BATUS? 


Yes. With the exception, also, I 


worked for British-American Tobacco Holdings. 


ONE SHELL SQUARE, SUITE 250 ANNEX HUFFMAN & ROBINSON, INC. (504) 525-1753 

NEW Ofl LOWS LOUISIANA TQ139 CERTIFIED COURT REPORTERS (BOO) 740-1 

)CBritid(6E7d[Qfeg3^i^kjn.diiSlt:ydocuments.ucsf.edu/docs/jphlOQQ1 


52357 8342 






13 


Q. And that's also a related company 

to Brown and Williamson? 

A. Yes, they own Brown and Williamson. 

Q. Are you still working -- 

A. NO . 



— for either Brown and Williamson 
or a pjfent company? 

No . 


When did you last work for Brown 
and Wi 3^1aAson or a parent company? 

My last official day was December 

* Are you currently employed, sir? 
No, I'm not. 




Are you retired? 


Yes. 

And where do you reside? 

A. in [DELETED] 

Q. And when you worked for Brown and 

Williamson Company after 1971, where did you 
where was the location of your employment? 

A. Louisville, Kentucky. 

Q. And when you worked for BATUS, 

where was the location of your employment? 

A. Also Louisville, Kentucky. 
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Q. And when you worked for BAT, the 

parent company, where were you located, sir? 

A. When I worked for British-American 

Tobacco Holdings, the location was in Staines, 
England and London, England. They moved during 


my t e rfrtu. 


Uni ve 


And you said you went to the 
of Louisville; correct? 

Yes. 

I'd like to talk to you a little 



you c o| 


our time at Brown and Williamson. 


tere at Brown and Williamson, did 
iuously work there for 25 years, 


approx 


;ely? 


Yes. It's probably 2 A and a 
fracti^f’.but that's approximately right 


And when you first were employed 


in 1971, what was your job title, sir? 

A. I'm not certain. A process 

engineer or something similar to that. 

Q. And what were your, generally, your 

duties as a process engineer? 

A. It was creative activities for 

improving process development and efficiencies 
of tobacco processing. 


http ://l 
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Q. When you say "tobacco processing," 

what are you referring to? The chemical 
component s ? 


A. No. Everything. 

Q. Everything that goes into a 


c i g a r e He ? :i 

if? 



"Yea. " 
All th 
ways. 



All the processing steps, you know, 
om the leaf plants to the primary 
to the fabrication and packaging. 

Of the cigarettes? 

Correct. 

Of all the cigarettes that were 
d by Brown and Williamson? 

I guess the answer to that is 
ean, it was about the processing, 
arettes are processed in similar 




2 1 
22 
2 3 
2 4 
25 


Q. And when you say "processing," as I 

understand your testimony, you’re talking about 
from the point where the leaf is actually 
selected to the point where the cigarette 
is finally manufactured into final form? 

A. I mean, that's essentially right. 

1 mean, it really would start at the leaf 
plants, which is just a step beyond what you 
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said. The leaf selection, I had nothing to 
do with the leaf selection. But when it was 
bought, I got involved with projects in terms 
of the processing of the leaf, separation of 
the lamina from stems, packaging, et cetera. 


select 


is, of 


Did you have anything to do with 

Iftig the leaf for its nicotine content? 

f"' ^ 

.: I wasn't involved -- The time frame 


? r question, is when I first joined 


Brown and ’Williamson? 


That’s where we are right now. 

1 was not involved with selection 


of lea 


For nicotine content? 

Kw wwww<| 

I said I wasn't involved with 


select 


'of leaf. 


At all? Period? 


Correct. 


Q. I see. I apologize. I didn't 

understand that response. 

And how long did you remain in 
the processing, as a process engineer that 
you began in 1971? 

A. Until about 1977. 

Q. And were you transferred in 1977 
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to another department? 


Yes. 


Q. Was that at your request, sir? 

A. No, it wasn't. 

0* Who transferred you? Or who was 

r e s p o n i*i,b 1 e, as you understand the transfer? 


a big 
with d 


d e ve1oj 






I don't really know. You know, in 


, a lot of people get involved 


isions about moving people and 
them. But my boss perhaps was 
involved. He was certainly the one 
se about the move. 

Who was that ? 

Dr. Sanford. 

S-A-N-D-F-O-R-D or S-A-N-F-O-R-D? 

S-A-N-F-O-R-D, to the best of my 


recoil 


Q, And was Dr. Sanford a Ph.D.? 

A. Yes, he was. 

Q. In what field? 

A. I believe he had degrees in 

chemical engineering and chemistry. I believe 
his Ph.D. was in chemistry. 

Q. And where were you transferred to? 

What department? 
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A department called the development 

What is the development center? 

It's a pilot plant. 

And what does that mean, "pilot 

It was a small representation of 
We made sample cigarettes and 
development work at a larger scale. 
You were making sample cigarettes 
cigarettes that were being 
red in the regular manufacturing 


I'm sorry. Could you repeat that 


q u e 81 i (hr^'-x 



You were making the same cigarettes 
but in mple form that was manufactured in 

the regular manufacturing? 

A. Well, they weren't the -- I missed 

the word. They weren't the same. I mean, they 
were, you know, variations. They might be 
recipes that the product developers wanted to 
change part of the design of the product. So 
not the same but similar. 

q. But the recipes were changed? 
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A. Yes. 

Q. Did the change in recipe during the 

time that you were in that pilot plant pertain 
specifically to nicotine content? 

A. No. 

fev, Did it pertain to the form of 

nicotiM in the cigarette? 

No . 

How long did you remain in the 
''ey elopment work? At the pilot plant. 


Approximately two years. 

Okay. That would be about 1979. 

’ou trans ferred? 

Ye b . 

Was it at your request? 

No, sir. 

Who was your boss during that two- 

year period? 

A. I believe it also was Bob Sanford. 

Q. Okay. And where were you 

transferred to in 1979? 

A. To -- I'm not certain of the title. 

But the manufacturing plant in the engineering 
department is the best that I can recall. 
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Essentially, the engineering department. 


Was that -- Where was that now? Is 


that — 


It was a different location also in 


Louisville, Kentucky. 

bv. And what, generally, were you doing 


then during that time? 

rvi 

I was responsible for managing a 


major 



t design and construction project. 

Design and construction of the 
esign and construction of the 


re tt'es? 


have a 


The plant, physical facilities. 
During that period of time, did you 


to do with the manufacture or 


p r o c e s Sin g, of the cigarettes specifically? 


Okay. And how long did you remain 


in that position, sir? 


years 


I don't recall exactly. About five 


Well, in your prior deposition — 
It probably took me — Yeah. Go 


ahead, please. 


In your prior deposition, you 
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indicated, sir, that you remained in that role 
until about 1963. 

A. Okay. 

Q. Does that sound correct? 


Yes. 


sure I 


1 98 3 ? 



Does that refresh your memory? 

1 don't recall it exactly, but I'm 
it clear whatever I said last time. 


Well, that's what you said last 


Yeah. 



So what's your answer this time? 
I don't recall how long. 

But as you sit here today, you 


approxImated about four or five years? 
Yes. 


Q. Were you then transferred from that 

department to another? 

A. At someplace along that time frame, 

I became Vice-President of Research, 

Development and Engineering. I don't recall 


now the year. 


Now, how did you obtain that 


position as Vice-President? 
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1 

2 

F” 3 


$9" 


7 

8 



w. 


A. They asked me to do the job, 

Q. So you didn't apply for it? 

Someone came and requested that you become 
Vice-President? 

A. V e s . 

I assume that was a promotion? 

Yes . 

And who was it that requested that 
you re that promotion within the company? 

I believe it was the Chairman/ Dr. 




. Dr. Hughes was located in 
louisv as well? 

Yes . 

Q..-s. And who would have been under Dr. 

Hughes ^Tx^ctly in the chain of command within 

that department? 

fmsm 

A. X reported directly to Dr. Hughes 

for a period of time, if that’s what you’re 


2 fEL 

asking me. 

There was no 

one 

between he and 

21 

I for a period of time. 



22 

Q. 

What period? 



2 3 

A. 

I don’t -- I 

don 1 

1 t recall 

2 A 

precisely. 




25 

Q. 

Who else did 

you 

report to while 
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you were Vice-President of Research, 

Development and Engineering other than Dr. 
Hughes ? 


John Alar 


I think subsequent to that it was 


A-L-A-] 


How do you spell the last name? 

I don't know. I believe it's just 
t I'm not certain. 


Anyone else? 

Yes. 1 think subsequent to that 


W T O I 


ande f u r . 


, Anyone else? 

No. That was it. 

And how long did you remain 
V i c e - P rter^-i^ ent of Research, Development and 


E n g i n e el 



i 1 believe until I went to BATUS in 


Q. Now, while you were Vice-President 

of Research, Development and Engineering, how 
many people were working within that 


department ? 


Just approximately 200, 

And of those 200 employees were all 


located in Louisville; correct? 
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Yes . 

Did you report to anyone in BAT or 


in England during that time frame? 


Q. Did the parent company have its 

own research, development and engineering 
depart lire n t, os you understood it? 

The parent company being British 1 
A m e r i c a r» ; iT d b a c c o ? 


Or the sister company, yes. 

Several of our sister companies had 


X ITI arand development. 



was 1o c 



And one of your sister companies 
in England? 


V e s . 


Which one was that? 


I think that would have been a 


company called BAT Co., B-A-T Company. It 
was not the ultimate parent but that was the 
company that had the R & D. 

Q. All right. And did you, during 

the time you were Vice-President, exchange 
information with BAT Co. relative to R & D? 

A. Yes. 

Q. And you regularly exchanged that 
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information? 


Yes. There were meetings once or 


twice a year. 


There were research conferences 


that you attended where BAT Co. was in 


attend a^ c e ? 


Yes . 


And those occurred at least once or 


twice 


Yeah, I think a formal one once a 



some other meetings not quite 


But perhaps making it once or twice 


a year 


So you exchanged scientific 


informa^fT'd'ia and knowledge with your sister 


companii 


There was some exchange of what 


we'd call technology, yes. 


And this exchange that went on, did 


it include the transmittal of documents? 


Not at these meetings, per se. The 


meetings were generally presentations and 


discussions, dialogue. 


Outside of the meetings, though, 


was there a free flow of information by 




ONE SHELL SQUARE. SUITE MO ANNEX HUFFMAN ft ROBINSON, INC. (504)625-1753 

N£WOflL£/WS, LOUISIANA 70159 CERTff ICO COURT REPORTERS (*00) T«»-W63 

(ticfeiezdifllfflB^ indusitEydocuments.ucsf.edu/docs/jphl0001 





26 


exchange of documents? 

A. There were a number of documents 

that were exchanged, you know, particularly 
final reports of work. 

Q. And when you say "work," you mean 

work pJtaining to research and development? 

JP; Yes. Project activities and 

r~ 

development. 


Now, after you — You said you 
remain id. yj . ce-President in that department 
t a 1987; correct? 

#pwf Yes * 

(WsW And then what happened to your 


career 



. 1 


A 

E H 





i 

• 

vsssi 

,w,vv 

1 



Well, that's when I went to BATUS. 
And you got transferred to BATUS; 


correc 


A. Yes, I did. 

Q. Who transferred you this time? 

A. I'd say I was told about the 

transfer by Ray Pritchard, who was the Chairman 
of Brown and Williamson. 

Q. What was the reason given for the 

transfer? 

A. It was a development move. 
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Q» I don't know what that means. Can 

you explain it? 

A. I didn't, either. 

You didn't, either. Did you ask? 
Yes. 

Okay. And what was the explanation 

'0U ? 

It was a job very, very unrelated 
career and training. It was about 
a]group of financial analysts and 
for financial and business 


So it had nothing to do with your 

or training in chemical engineering? 

4 

"Nothing" is a pretty broad word. 

It was NlftPihi nitely not core chemical engineering 
a c t i v i tyy|jy 

Q. Whereas, when you were Vice- 

President in Research and Development, that 
pertained to your core training and education 
in chemical engineering? 

A. Certainly much closer. More 

aspects were more familiar with my training. 

Q. Well, were you transferred because 

your department was changed in some way? 
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A. No. The department did change. 

In fact, the R 6 D was relocated not too long 
after 1 left to R £ D (sic). But I don't think 
that was the catalyst for my move. 

Q. What did you say? The R & D was 


r e 1 o c a feed ?, 


change 


Yes. To Macon, Georgia. 

But did the focus of the department 


e Rifts* n e 


. I apologize. I misspoke. The 
department actually was moved at 
Ojd of time to Macon, Georgia, 
ss&i And R & D remained in Louisville? 




At that period of time, yes 


Q''r""''-v. So while you were Vice-President, 


the dei 


fment was referred to as ROSE; 


correct?! 


Research, development and 


engineering? 


That’s right. 

And then the engineering section 


was split off and sent to Macon? 
A. That's right. 


And you were split off. And where 


http ://l 
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did you eay you were sent to? In Louisville 

somewhere; right? 

A. To BATUS . 

Q. BATUS. 



And the focus of the work you were 
doing o4?a ng e d, too; didn't it, sir? 

Yes. 

And in what way did it change? 

Well, it was not a job that was 
exclusively about tobacco. It was not about 
rfeyBrtt.yicI development. It was about 
f rwincm ft n a 1 y s i s and planning. 

Okay. Well, let's talk about what 
change n they split engineering off from 

R 6 D . le you were with ROSE, you had a 

p a r t i c interest in the sensory effects of 

n i c o t i r fe idn't you? 

A. No, I had a particular interest in 

the sensory aspects of our product in total. 

Q. In total. And one part of your 

product is nicotine; am I right? 

A. Oh, absolutely. 

Q. So that would have been one of your 

focuses while you were with RD&E? 

A. I never had a focus on nicotine as 
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it relates to sensory. The sensory properties 
are, you know, a complex mixture of nicotine, 
tar, gas phase, physical, pressure drop, 
tactile. So it’s all those things, the sensory 
properties. I don't recall ever having a view 
of focusing on nicotine as it related to 


sensor’ 


fr. | You just remember that nicotine was 
one pathe cigarette that you would expect 


would 



some sensory effects? 


Yes. 


were at 


what t 


had a 


imp r ov( 


C* ^ And y ° U were do * n 9 that while you 
. t %Djj6 E calculating, studying, determining 
.W*‘ sensory effects might be; correct? 

sm , .v.v.v.vi 

Well, 1 managed a department that 
f — a lot of charges. And sensory 
ey-pe ^ t of the product was one of them. 

Q. And that changed; didn't it? After 


you left, your interest in that area and what 
was going on at research and development no 
longer pertained to the sensory effects of the 
cigarette; did it? 

MR. SHAFFER: 

Object to the form. 

EXAMINATION BY MR. MICHAEL GERTLER: 
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Q. Or do you know? 

A. I don't understand the question. 

You’re asking me when I moved to BATUS, did my 
role change? And I think I’ve described it 
changed dramatically. 

0. I’m more interested in whether the 


department function changed that was in 
Loui8vi:M«, Do you know after you left whether 
they c ued to study the sensory effects of 

smoke arid Xo r nicotine? 


I don’t believe when I left and the 
i group went to Macon that it really 
thing dramatically as it relates to 
io of activities that R 6 D was 


n e 9r 



changed 
the po^ 
doing. ^ 


were ci 




And did you review any studies that 
ted by the engineering department 


after you left? 

A. No. Meaning after I left going to 

BATUS, I didn’t look at any engineering studies 
other than capital proposals that would come 
from any of the operating companies, including 
Brown and Williamson. And I would review those 
as part of my planning and financial 
responsibility at BATUS. 
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So you would review the engineering 


studies? 


A. Well, 1 think I defined a very 

small range of things that I would study, 
which would be large capital proposals that 
were o id e of the lines of authority granted 


Brown and, Williamson. If they were above that, 


1 rev 


those capital plans. 


moved 


(|V , Did you continue to review 

engineering studies that were performed at 

in the engineering department when 


r BATUS? 

Well, the engineering department 


aeon 


i Macon. 




q u e 8 t i 



And I think I've answered your 


o I'm not - 


Well, just tell me "Yes” or "No, 


if you could. 

A. I did not, in general, review the 

engineering. I only reviewed capital 


proposals. 


Okay. Now, would it be fair to 


say that while you were in Louisville at the 
research, development and engineering 
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department, you were a keen supporter of 
chemosensory research? 

A. It was — It was one aspect of 

product design that I thought was an important 
element for people to invest some time in, yes. 

; So it would be fair to characterize 


your role as a keen supporter of that type 


r e s e a r j 


myself 





I would have never characterized 
being a keen supporter. But I 
thought it was an area that was, 

, that was relevant and interesting 
r the product developers. 

Now, — 


lhrr"f HAFFER s 


Counsel, if you have a document 


MR. MICHAEL GERTLER: 

I have plenty of documents. 

MR. SHAFFER: 

— that relates to the phrase "keen 
supporter" or transcript testimony, I 
think it would be appropriate for you to 
let him look at it with respect to that 
specific question about that phrase. 
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MR. MICHAEL GERTLER: 

I think he answered it. But if you 
need to refresh your memory by review of 
documents, I'll do my best to find 
documents that address that point. 


EXAMIN 



the wa 
supporte 



^ BY MR. MICHAEL GERTLER: 

Have you ever seen a document, by 
at characterized you as a keen 
f cheniosensory research? 

I think I have, actually. 

You have? 

(Witness nods head affirmatively.) 
icating affirmatively). 

Who made that statement? 

I'm not sure. I think it was one 
of the [scientists at BAT Co. I don't recall 


who. 



Uh-huh 


A. 


Q. Now, when you left the RD&E 

department in Louisville, did any of your staff 
get transferred as well.? 

A. The engineering department, as I've 

said several times, got transferred to Macon, 
if that's an accurate way that you're referring 
to. But as far as a transfer, they stayed with 
the same department but transferred to another 
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WL 


10 


2 1 
22 
2 3 
2 4 
25 


location. 

0. Did any of the staff get 

transferred out of the engineering department 
to another area? 

A. I can't say, per se. It's very 

p o s sib kg that there were a limited number of 
t r a n s f s where an engineer may have stayed 
le and transferred into R & D. I 
s possible, but I don’t recall it 

y. 

Do you know if any ~ - By the way - 
S . By the way, sir, what does 

y research pertain to? 

It's a study of the chemical and 
perties of smoke or aerosols. 

Does it include a study of the 
chemlc&|1 yy|d sensory properties of nicotine 
aerosols? 

A. It certainly could. It would 

include all the components of smoke that are 
either -- that are in the smoke, that were 
either aerosol or particulate or gas phase. 

Q. Well, since that was an area 

that you were specifically involved with, 
chemosensory research, do you know? 



sensor 
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\ 
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2 1 
2 2 
2 3 
24 
2 5 


A. But I was not. 

Q. You weren 1 t ? 

A. By "involved," I assume you're 

talking about people at the bench doing the 
work. I never was involved with chemosensory 
r e s e a r .<1 was the manager over the 

departnt. There were literally tens or 

r- ^ 

projects going on. Chemosensory 
e area where a few people might be 
work. 

You were making the decisions and 
e were doing the work; correct, sir? 

Well, I certainly shared the 
king but I ultimately was 



d e c i s i o. 


r e s p o n s^fynet for the allocation of resources. 


OP” And one of the -- 

M |kLS HAFFER J 

Let him finish his answer, please, 
Counsel. 

MR. MICHAEL GERTLER: 

Oh, I’m sorry. 

MR. SHAFFER: 

Had you finished your answer? 

THE WITNESS: 

Yes, I think so. 
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EXAMINATION BY MR. MICHAEL GERTLER: 

0. And one of the decisions that you 

were making or contributing to make was that 
chemosensory research should be studied at 
Brown and Williamson? 

Sure. 


-sx And one of the areas you felt 


effects 


should |B^to§tudied included the chemosensory 
effectnicotine aerosol? 

A w^W 1 don’t think I ever made a 
d 0:1 er m 1 ftca-ifri, o n like that. But as I’ve already 
°fS|yyou say you should look at 
chemose^^y, which, of course, is a very 
8en$ibl^# ; r. : ea, that's what we — that's what 

5 

our c u s corners perceive the product is the 
smoke, |o^studying the smoke makes sense. It's 


like b t i 


ig the taste if you’re developing a 


food. 


And the nicotine is passed from the 


cigarette tobacco into the smoke; correct? 

A. Nicotine comes from tobacco and 

gets into smoke, of course. 

Q. And, necessarily, that's one aspect 

of the smoke that you felt should be studied 
while you were Vice-President of Research and 
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Development and Engineering; correct? 


I think I've said it very clearly 


that we were looking at the chemosensory 


properties of smoke. One of the constituents 


of smoke coming from tobacco is nicotine. 


There 


lany, many other constituents 


Nlcotinl was, to my knowledge, not singled 


out no 


^ it anything that I set in terms 


of a d 


ion or a priority 


j Now, after you left or were 


away from that department, sir, did 


Beef ©Anything in writing that would indicate 


to you 


at e i t h 



that type of research was continued 


aeon or Louisville? 


A^—> I don’t recall anything like that 


when I jWas at B A T U S . 


< Who was hired, do you know, to fill 


your position as Vice-President of Research, 


Development and Engineering? 


There was no replacement of that 


combined research, development, engineering 


Now, sir, did you have a written 


contract with the company while you were 


employed by Brown and Williamson? 


Yes, at some point I did have a 
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contract. 

0. It was an employment contract? 

A. I assume that's the way It could be 

characterized. It was a — I assume it was an 
employment contract. I just don’t know about 


the ted 



al -- It was a contract between 


myself ^n^Brown and Williamson. I assume 


that ' s 


it was 


Employment contract. 

Was that your understanding, that 
Employment contract? 



EXAMI NA 4 ! 


Don't guess. Don't speculate. If 
now, please answer it. 

BY MR. MICHAEL GERTLER: 


Don't guess about what your under¬ 


stand i s at the time. Just tell me what it 

was. 

A. It was a contract that defined 

some terms of employment, some benefits on 
separation, it defined conditions that were a 
change of ownership, that sort of information. 

Q. Did it have a confidentiality 

agreement within it? 

A. I don't recall. I know I -- To the 

best of my recollection, I have signed at some 
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point a confidentiality agreement with Brown 
and Williamson. But whether it was part of 
that contract, I don't recall. 

Q. Did that Do you remember the 

terms of the confidentiality contract? 



that 


Did it have a provision in there 


you from disclosing information 


that 


"ad learned while at Brown and 


Wi 11 i aj 



X real, 


I don't -- I don't think there 
been a provision that broadly, but 
>n 1 t recall the contract provisions 


as rel 


to confidentiality 


that w 



Well, did it contain any provisions 
have prevented you from making 


d i spa r< 


remarks about the company? 


Not that I recall. 


Are you being compensated for your 


time today? 


No, sir. 


You volunteered to come to New 


Orleans and give this deposition? 

A. Yes, I did, 

Q. Who asked you to do that? 
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21 

22 

23 

24 

25 


A. 1 think I heard from my ex¬ 

secretary that I was to be requested to be 
deposed. 

Q. And you came here at your own 

expense? 

A*>- ,- s 1 believe the company will 
reimburse ,jny expenses. 


compa n; 
time ? 


Did you have a contract with the 
^ t provided for any consultation 


No 


a When you left, what's the last 
company |pgjjg | worked for? You said British- 
Aroerice^pl^bacco Holdings? 

No, it. was Brown and Williamson 

Tob a c c 

a. P' ! That's the last company you worked 

for? 

A. Yes. 

Q. I might have missed that. When did 

you go back to Brown and Williamson? 

A. Approximately two years ago. 

Q. And in what capacity did you go 

back? 

A. I went back as President of U. S. 
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Business . 


And does that U. S. Business 


pertain to cigarettes? 


Yes. 


you s a 


r" 



genera 


your r 


Why did you leave the company, did 


I retired. 

Did you reach retirement age? 

Yes. 

Which is what at the company? 

Early retirement is -- Well, 
ot of different stages but I'll say, 
early retirement is 50 years old. 

And you are currently receiving 

iment benefits from the company? 

} 

They should be starting. 

You’re looking forward to that? 
Absolutely. 

You've never worked as a consultant 


for the company? 


Directors ? 


No, I haven't. 

Or the parent company? 

No, I've always been an employee. 
Did you ever serve on the Board of 


IrsTafel 
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1 

2 



ISL 



A. Yes. 

Q. When was that, sir? 

A. I beiieve I went on the Board of 

Brown and Williamson when I became Executive 
Vice-President, which would have been approxi¬ 
mately fVaPP r o x i m a t e 1 y 19 90 . 

And how long did you continue to 
e Board of Directors? 

I've been on the Board with the 
f my absence at British-American 
dings . 

So you've been on both the Board 
id Williamson and British Tobacco 


\ I was on the management Board of 

J 

British ferican Tobacco Holdings. 

For what period of time? 

A. For approximately -- Just less than 

four years. 



PH 

Q. 

And do you still serve 

on the 

Board 

2 1 

of Br own 

and Williamson? 




22 

A. 

No, I don't. 




2 3 

Q. 

When did you cease 

t o 

serve on 

that 

2 4 

Board? 





25 

A. 

With my retirement 

on 

Decembe r 
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31st, 2000. 


Have you received any stock options 


from the company? 


Over the years, yes. 


How about now? Do you hold any? 



Probably a very, very small amount. 


You have not -- That small amount 


you r 


led while you were Executive Vice- 


Presii 


Excuse me, Vice-President? 


Actually, I think my answer is 


I don’t believe I hold any options, 



t certain. X do hold some employee 


I had paid for and the company 


contri|^e;S after a point of time. To the best 


of my t e c'ctI lection, that's all I have. It's a 


sma11 amoun t. 


Well, what other benefits do you 


get from the company? 


Do I get? 


Yes. 1 understand you're looking 


forward to your retirement income. What else? 


I get some financial counseling. 


tax preparations primarily. Of course, I have 


health care. 


Is that paid for life? 
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A. It's paid out of current funds, as 

I understand it, and perhaps is partially 
funded. 1 mean, that's essentially it as 1 can 
think right now. 

Q. The company partially funds your 

ranee for life? 

The company is paying some sort of 
retirees out of their current 


Who gets that benefit? Is it just 
employees at Brown and Williamson or 
e s ? 

It’s all employees that get health 


For life? 

Well, it's a benefit that has to be 
Board of Directors of Brown and 
Williamson. But, essentially, it has been an 
ongoing benefit for the life of the company as 
far as I’m aware. At least for many, many 
years. There is no contract that I’m aware 
of that guarantees that for future -- for the 

future population. 

Q. Sir, I'm a little bit hard of 

hearing. Could you speak up just a bit? 
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Please . 


Sure 


f 3 



don't 



over t 



Thank you. 

Are you a smoker? 

I've smoked for a lot of years. I 
p n 11 y smoke. 

When did you stop smoking? 

1 

| Oh, I've stopped a number of times 
ears . 

I 

| Well, why did you stop a number of 



a c t i v i 


at s om 



I got involved with athletic 
and just stopped smoking. I had 


int had colds or irritation from 


emokincjfT s'fe I stopped. 


intend 



So when you stopped, were you 
o stop permanently? 

I don't think 1 made any big 


judgment about it. At the time I stopped the 
longest, I just was so active athletically that 
I just didn't smoke. 

Q. Now, you were an athlete then. 

What years are you talking about? 

A. Mid seventies through eighties. 

Q. And what were you doing 
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athletically that caused you to want to quit 


smoking? 


I did a lot of running, a lot of 


bicycling. 


And so you quit and then you 


starts 


a i n ; correct? And then you quit and 


then .^ou ^tarted again; correct? And you did 


that 


er of times; correct? 


I stopped probably two, two to 


three 


s for a significant amount of time 


And then each time you picked up 


i ci 



tte and started up again; correct? 


After those three times, I started 


s m o k i n§g5Lg ain primarily because I was 


responsible for product development and some 


interes 


fg things would come up that 1 wanted 


to t r 


r it was new tobaccos or new 


design . 


So when you started smoking again, 


you did so to make yourself more or less a 


guinea pig for the company? 


MR. SHAFFER: 


Object to the form. 


EXAMINATION BY MR. MICHAEL GERTLER; 


Well, to experiment for the benefit 


I i___________ 
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1 

2 

rn 




smoking very much until the mid to late 1970s. 

Q. Now, when you were in college, 

you're saying you started. Was that your 
£ reshman year? 

A. I don’t believe so, but it's 

p o s e i b 1^,. . I don't recall. It wasn't much 

of an event. I didn't smoke very much. 

So as you sit here, you don't 
e circumstances surrounding your 
o smoke? 

I would just be with friends, 
s^at school and maybe at a bar and 
le cigarettes. 

And so at that beginning, were you 


r ememb 
beginn 




;! ea 
have a 



smokinghT^gular, full-flavored cigarettes? 


Ai 1 believe they were regular, full- 

f 1 a v o r e IdUbJ^q a r e 11 e s . 

Q. What brand? 

A. Tar eyton. 

Q. And did you continue to smoke 


WM 

Tareyton 

throughout 

your 

smoking 

life? 


22 

A. 

No . 





23 

Q. 

What did 

you 

switch 

to? 


2 < 

A. 

Well, I 

just 

mor e or 

less 

pinched 

2 5 

Tareytons 

. I'm not 

sure 

I ever 

bought 

but 
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maybe one pack to give it to whoever I pinched 


them from, so I didn't smoke regularly. 


What does "pinched" mean? You 


borrowed and didn't give them back? 


Sorry. This is falling off. 



. .MICHAEL GERTLER: 


r” i 


You want to take a brief recess? 


Yeah, we've been going almost an 


out. Why don't we take a short break. 


IDEOGRAPHER : 



We're off the record at 10:38. 


(Whereupon a brief recess was taken 


-r 


iis time from 10:38 o'clock a.m. to 



o'clock a.m.) 


VIDEOGRAPHER: 


We're back on the record at 10:50 


EXAMINATION BY MR. MICHAEL GERTLER: 


Okay. Mr. Kohnhorst, I was asking 


you about your smoking history. Did you ever 


testify, sir, that you began smoking at 16 


years old ? 


I don't -- I don't believe so. 


That's not your recollection. 
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either? 

A. 1 didn’t -- I definitely didn’t 

start smoking when I was 16. 

Q. Okay. In any event, you were 

telling me you started smoking Tareyton and 
then yfeM^ made a switch 
Yes. 

And when was that and what did you 


Well, I didn't smoke Tareyton 
I just pinched them from a friend 
nee in a while bought him a pack. 

So when I went to work for Brown 
son, after four or five years, I 
p r o b a b ^'-““S^t arted smoking some of the, 
undoub , B & W's products. I don't recall, 

which t yyy^ were. It could have been Viceroy 
and it could have been Kool because I’ve smoked 
both products over the years. 

0. You smoked Kool filter, king-size 

cigarettes? 

A. At some point, I may have smoked a 

few of those. I primarily smoked the lights 
and milds. 

Q. But do you remember what you 



and W i 


ONE SHELL SOU ARE, SUITE 250 ANNEX 
NtWOftLCMS, LOUISIANA T0t99 

http://te §acy. li brary.ucsf^ c^oa;d/c7j^aZa0/l'pd(-„.- 


HUFFMAN & ROBINSON, INC. (504) 525-1753 

CERTIFIED COURT REPORTERS (800) 749-1763 

sicydocuments.ucsf.edu/docs/jphl0001 


52367 8381 





smoked? 


I didn’t smoke very, very 


regularly. And 1 smoked different products 
that Brown and Williamson made. 

Q. So as you sit here today, can you 

even remember which brands you smoked? 


1 definitely smoked Viceroy, I 
d e f 1 n i smoked Kools, the Kool mi Ids , Kool 

lights, :'' : fc‘ut I, over the period of years, have 


just a bout; smoked and tried at least all of 
oux»,iprojdAcls. All of Brown and Williamson's 


I should say. 

J You mean you experimented with all 



of them' 


just 11 


1 would just try different brands 
how they tasted, how they were 


differ enlfi^ ver a period of time than different 


products 


All right. But that wasn’t part 


of your job? That was what you were doing 
personally, trying cigarettes to see if you 
liked them well enough to continue smoking 


them? 


Well, 1 would characterize it as - 


You know, it was not part of my job, per se. 
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But to know your -- the product that you're 


involved with designing seems to be a sensible 


thing. And that's part of what I was doing. 


Well, did you only smoke because 


you were in your job with Brown and Williamson? 


I think that would not be the only 


reason^ It certainly was one of the reasons. 


Well, what's the other reasons? 


I enjoyed smoking for many years. 


What did you enjoy about it, sir? 


I enjoyed the stimulus. Sitting in 


*ri|fgi meeting or environment to have a break 


with a 


rette was a pleasure. Having one in 


the mo: 


fg and one in the bar, I found 


p 1 e a s u 


So you found that it gave you a 


pleasurai 


feeling? 


Yes. 


And was that one of the things you 


were studying while you were at Brown and 


Williamson, that feeling? 


Did you ever study that? 


No, I didn't. 


Where that feeling came from and 


Siaiaaiiaiaiastt 
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what caused that pleasurable feeling? Did you 
ever study that, sir? 

A. I think I said X didn't. 

MR. SHAFFER! 


Objection. Asked and answered. 


EXAMINATION BY MR. MICHAEL GERTLER: 

And do you know, to your knowledge, 
one at Brown and Williamson was 
.at aspect of smoking? 

We tested cigarettes among 
And, of course, we would ask them 
liked the taste, flavor, what they 
>ut the pressure drop, what they 
ho u t the levels of irritation or 
s t r e n g tobacco flavor. So, you know, 

we inq among consumers what product they 



liked 



primarily from a taste and sensory 


perspective 


Q. Did you ever study what components 

of the cigarette were leading to or causing 
that pleasurable feeling? 

MR. SHAFFER! 

Is this -- The question is did he 
study it or did B & W study it? 

MR. MICHAEL GERTLER: 


ONE SHELL SOU ARE. SUITE 250 ANNEX HUFFMAN & ROBINSON, INC. <5W) 525-1763 

NEW ORLEANS, LOUISIANA 70139 CCRTIFIEO COURT REPORTERS 1600) 749-1763 

http :A TCgacyJ i brary.uGsf.o4i ^Mfei^^a6€ ! i p#---^a^ocuments.ucsf.edu/docs/iphl0001 


52357 8384 





55 


Uh-huh (indicating affirmatively) 


MB. SHAFFER: 


Object to the form. 


EXAMINATION BY MR. MICHAEL GERTLER: 


The question that I previously 


asked 1 & 4 S did — was he aware of any studies 


at B & rvi being performed in that area? 

r" 


I don't recall any beyond the 


studie; 


t I just mentioned in the previous 


answer 



Well, what studies did you mention 


he Iff!evious answer? 


differe 



We manufactured cigarettes with 


esigns. And we would offer them 


to con aNume^ s to smoke the product. And we 


would 


re about the relevant differences 


versus :pdrhaps the cigarette they smoked or a 


competitive product, and how they rate it in 


terms of the taste, the smoke quality, the 


aftertaste, irritation. There was a lot of 


attributes. So they basically rated the 


cigarette in terms of likes and dislikes and 


preferences. 


Why did you switch to the Kool 


lights? 


MksuaamMumm 
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m i 1 d s ? 


I don't recall specifically. 
Why did you switch to the Kool 


A. I tried various brands of ours. 

And those are the ones that were most agree¬ 


able t i 


an u n 


c i g a r e 
cigare 




in terms of the taste. 


Did it have anything to do with 
nding that they were healthier 
to smoke than the regular 



I don't — 


CHAFFER: 


Object to the form. You may answer 
J ^I^W ITNESS : 

1 don't recall anything that went 


ijj htb^ my decision other than selecting a 
pyyLdji ct that tasted the best to me 


primarily was the criteria. 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Now, based on your experience with 

the tobacco company, did you have any under¬ 
standing about whether these light or mild 
cigarettes were healthier for you to smoke 
than the regular brand? 

MR. SHAFFERS 
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Object to form 


I'm not an expert here, but I did 


have some understanding that there was some 


Information - ~ but conflicting information 


that showed somewhat less risk, somewhat less 


s t a t i s 


|1 risk with the low tar products. 


EXAMINATION BY MR. MICHAEL GERTLER; 


So when you say it was conflicting 


inform 



n, you're saying that there was no 


c on s e n; 


«|that the light cigarettes or the mild 


were healthier than the regular 



1HAFFER : 



Object to form, 


inform 



Like a lot of this epidemiological 


n, there's studies that show one way 


or the 


ir. I think -- I think, but I'm not 


certain -- that the epidemiological information 


indicated some lower risk with lower tar 


products. That’s the best of my understanding. 


EXAMINATION BY MR, MICHAEL GERTLERi 


And can you cite me to the author 


of the epidemiology you're referring to? 


No, I can’t. Because I didn't 


review any epidemiological information myself 
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I think that was an understanding I got based 


on discussion with some of our scientists. 


Did Brown and Williamson represent 


to the public that the low tar cigarettes were 


healthier than the regular cigarettes? 


(SHAFFER : 


Object to the form 

f V 


i I'm not aware, certainly, of any of 


time with Brown and Williamson that we ever 


made a 


alth claims or represented reduced 


ights or low tar cigarettes 



BY MR. MICHAEL GERTLER: 


Was it your understanding, though 


that - r^ffll1, strike that. Let me move to 


a n o t h e ri'rt a, sir, and ask you directly one 


specific question. Is smoking addictive? 


"Addictive," of course, is a word 


that's had a lot of definitions over the years. 


Under the current definition that has been 


promulgated by the Surgeon General, and I think 


the popular understanding of addiction, I'd say 


most people would consider smoking, as a lot of 


other lifestyle kind of things, as an 


addiction 


Well, the question is being 
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directed to you, sir, not everybody else. Do 
you consider smoking addictive? "Yes" or "No"? 
A, Well, I'd have to give you a 
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http:// 


Sure. 


MR. SHAFFER: 


If he needs to explain it as a part 
of his answer, he's entitled to do that. 
MR. MICHAEL GERTLER; 

K. ; Well, I'm going to ask you to direct 


fi i. m to answer "Yes” or "No" and then 


ain. I think that's the proper way 
the witness should respond. And I'm 


doling to ask the Court for help if he does 





EXAMIN 


unders 


opinioh? 


frespond in that way. 


SHAFFER: 




Well, if he can answer it that way. 
BY MR. MICHAEL GERTLER: 

Well, here's the question. Now, I 
Is smoking addictive, sir, in your 


A. I don’t think I can give a clear 

answer without explaining what my use or my 
feeling of what "addiction" means. I think it 
would be misleading, a "Yes" or a "No" answer. 


No"? 


question. 


So you can't answer that "Yes" or 


I think I just answered that 
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Q. All right, sir. Now, have you - - 

while you were at Brown and Williamson, what 
is your understanding of Brown and Williamson's 
view on whether smoking was addictive? 

A. 1 think Brown and Williamson's view 

has chfcpged over the time during the time that 


1 was frith Brown and Williamson. Initially, I 


think 


was n o1 


i and Williamson's view was smoking 
lictive based on the early definition 


that w|Ts mpre a medical type definition and 
i^udyidfeMngs like hallucinatory tolerance. 




i .. Under that strict medical type 

definit^il^ that was promulgated again by the 
SurgeoiH^^neral sometime in the early sixties, 


to my 


lection, the view was that it was 


not addi|t|ve. Under the more recent 
definition promulgated by the Surgeon General, 
which is more behavioral. Brown and Williamson 
believes that smoking fits that definition as 
addictive -- as an addiction. 

Q. When did Brown and Williamson 

change their view from the position that 
smoking was not addictive to the position 
that smoking was addictive? 
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When they accepted a different 


definition that they were responding to in 


terms of the definition of "addiction." 


When did they accept a different 


definition so that they could publicly state 


that stocking was addictive? 


within 



I'm not precise on the date. But 


last, say, two years, approximately. 


And was the position publicly 


s t a t e d ; t halt smoking is addictive stated by the 


ss! © f Ss 


tn and Williams on ? 


I think that's right, yes. 


And did you also change your view. 


sir, at 


t time from the view that smoking 


was noictive to smoking was addictive 


based 


e definition? 


j I don't think I've ever changed my 


view. 1 think if you give me a definition, 1 


would have been very consistent with whether I 


think it’s addictive or not. It depends on the 


definition of "addiction" that one is using. 


Well, I'm talking about the current 


position of Brown and Williamson, as you 


understand it, which was changed two years 


ago — 
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Approximately. 


• - to state now publicly that 


smoking is addictive, did you also conform 


your view to agree that smoking is addictive? 


I certainly agree with the 


stateinfe^ts that the CEO has made under the 


current definition. Smoking fits into that. 


as nan' 


ier things do in terms of addiction 


Now, are you aware that the CEO has 


testified in this case? 


I believe I knew that. I'm not 



referr 



What's the name of the CEO we're 



Nicholas Brookes. 


And is that the CEO who changed his 


public ^statement about smoking from being not 


addictive to being addictive? 


He certainly led the group to 


review that came to a view that the public 


statement needed to be changed based on the 


input he got from scientists and others 


Can you answer any question "Yes" 


or "No" and then explain? 


Yes . 
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1 

2 



W) 


\ 


21 


22 

23 

24 

25 


0. 


Good. 

Have you been trained, sir, media 
trained by the company? 

A. Not really. 

What do you mean, "Not really" ? 

I mean, I have no extensive 


Q. 


trainii ri media . 



Well, did you receive any training? 
I don't believe so in media. 

Well, what did you -- You seem to 
on your response. Did you receive 
ip g on how to respond to questions? 
HAFFER: 

Let me object to the form of that 
on . 

ICHAEL GERTLER: 

Yes, sir. 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Did you receive any training, sir, 

on how to respond to questions? 

A. I've certainly sat down with 

counsel in the past and discussed the — 

MR. SHAFFER: 

Well, Mr. Kohnhorst, any discussions 
you've had with your counsel are 
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privileged. And so you may answer the 
question to the extent it doesn't involve 
communications you had with your counsel. 


EXAMINATION BY MR. MICHAEL GERTLER: 

Q, Did you sit down with your counsel 

and dik^u8 ; fi how to answer questions? 


r" 

f ^ 1 


SHAFFER: 


Object to the form. And, also, 


^he fact that that’s covered by the 

A 

>jrney-client privilege. 


GERTLER J 



Well, I don’t know if it is or 
. I don’t know who he’s referring 
But we’ll pursue it a little bit 


Jhrrt* e r. 


EXAMIN/fTttfN BY MR. MICHAEL GERTLER: 

Cj u JLlj Who are you pursuing -- Who are you 
referring to when you say that you sat down 
with counsel? 

A. With attorneys in the past before a 

deposition, explaining that I need to tell the 
truth, that I need to answer the questions. 

Q. I understand that. 

What attorneys are you referring 
to? Give me the names. 
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http:/J 


The only one I had in mind was 


Deird re Fox . 

Q. And Deirdre Fox, is that an 

attorney who was employed by Brown and 


Williamson? 


Yes, she was engaged by Brown and 


Williamson for the defense of some depositions 


other 


r e s poni 




person 



And have you spoken to anyone else 
that attorney about how you should 
questions? 

Yes, to counsel representing me 


Who is that? 

Bill and Charlie. 

Bill and Charlie represent you 
today? 

No, I'm not sure they represent me 


personally. They represent the company is what 
they stated for the record, Brown and 
Williamson. 

Q. So it's your understanding then 

because they represent the company, that they 
represent you; is that it? 

A. I assume so. I don't really know. 

q. Well, did they tell you how to 




ONE SHEll SOME, SUrTE 250 ANNEX HUFFMAN & ROBINSON, INC. (504) 625-1753 

NCWOnt£ANS. LOUISIANA 70139 CERDFIEO COURT REPORTERS (BOO) 74B-17S3 

^dtiri^djflllf^Ql^iridjvjndustry documents.ucsf.edu/docs/jphl^ 


52357 8396 





answer questions today? 


MR. SHAFFER: 


Object to the form of the question. 
That's privileged, any discussions. 
EXAMINATION BY MR. MICHAEL GERTLER: 

Has anybody told you not to respond 
directFy to questions "Yes" or "No" and then 
eKplai «yy 

*$&w;Pbhaffer : 


1 Object to the question. You're 
gj.ng into privileged discussions to 
extent you're asking about counsel. 


ICHAEL GERTLER: 


Well, I don't think that's 



1 e g e d . 


If that question involves 


non-counsel 


MR. MICHAEL GERTLER: 


I don't think that's privileged. 
But you can instruct him not to answer 
it, if you want. 

MR. SHAFFER: 

Well, I'm telling him he can go 
ahead and answer if it doesn't involve 


http:/ 
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counsel, l£ it involves counsel, I 


instruct him not to answer. 


MR, MICHAEL GERTLER: 


You can not answer and we can get it 


resolved. That’s fine. 


EXAMINATION BY MR. MICHAEL GERTLER: 


Sir, did anybody tell you not to 


answer 


ons directly by saying "Yes" or 


No" a 



en explain? 


Isn't that how you understand 



osed to respond to questions, if 


you ca 


wer "Yes" or "No"? 



I understand that I need to answer 


a g u e s so it's clear and honest and not 

tnisund el &%ood. And that's what I'm trying to 

Kw. 


And do you understand as part of 


that that the best way to communicate a direct, 


honest answer would be to say "Yes" or "No" and 


then explain? 


MR. SHAFFER: 


Object to the form. 


I think that would be -- 


EXAMINATION BY MR. MICHAEL GERTLER: 


miaaaaiiaii 
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Where you can? 


Is there a question for me? 


Yes, sir , Where you can do that? 


And I'll try to give you a short 


answer where I think a short answer is clear 


and nchv misunderstood. 



r v 

> "TOP” ^ 


So you can't answer "Yes" or "No" 


s that it? 



I'm sorry. Is there a question? 


You can't even answer "Yes" or "No" 



t question I posed to you? 


. .SHAFFER : 


Would you restate the question? 


MICHAEL GERTLER: 


^-\ Sure. Let her read it back. 


(Whereupon the testimony on Page 68, 


I J Jm* 18 through Page 69, Line 11 was read 


back by the court: reporter.) 


THE WITNESS: 


I'm sorry. I'm confused by all that 


dialogue. I'll try to give you a clear 


and concise answer wherever 1 can. 


EXAMINATION BY MR. MICHAEL GERTLER: 


Now, when you have testified in 


prior depositions, Mr. Kohnhorst, am I correct 
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1 

2 

3' s 



21 
22 
23 
2 4 
25 


recent 



that you have testified that you don't think 
that nicotine is addictive? 

A. Under the -- The answer is "Yes.” 

Under the Surgeon General's definition in the 
early sixties, my view i£ it did not fit the 
d e f i n i fc*ijory of "addiction.” It was not only 
my conyu^ion; it was the conclusion of the 
S u r g e o 


e r a 1 . 

And did you so testify to that as 
19 9 9? 

HAFFER; 

Counsel, if you have a transcript 
has the question and answer, I think 
ould be appropriate for you to show 

ihnr^Y i t n e s s . 

0 

MICHAEL GERTLER: 

I assume that's an objection to the 
form of the question. 

MR. SHAFFER: 

It is. 

MR. MICHAEL GERTLER: 

Okay. So I'll proceed. 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q, Do you have a recollection, sir, of 

having testified as recently as 1999 to that 
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effect? 

A. I don't recall it specifically, but 

I think that's consistent with what I would say 
today. 

Q. So when did you change, what year 

did yochjange to state publicly that smoking 
is add: ye ? 

I haven't stated anything publicly, 
to my edge. Obviously, Brown and 

Williar 's view has been put on the website. 

isagreement, in fact, supportive of 
i$l on the website regarding addiction. 
So you state publicly today to this 



jury t h 


moking is addictive; is that 


c o r r e c thr"“«4 r ? 

AlP® 5 '' Yes, under the definition that's 
commonl^fflderstood, people believe smoking is 
addictive. 

Q. Well, you are a people; aren't you, 

sir? That means you; right? You believe that? 

A. Under the current definition, 

absolutely. I'm a people, and I do believe it 
fits that definition. 

Q. And that's the definition you're 

referring to that the Surgeon General has 


HUFFMAN & ROBINSON, INC. ( 604 ) wstrsa 

CERTIFIED COURT BE PORTERS (800)749-1753 

j€ H5y . ; li brary.ucsf.edMici^(l|lfflj^ 


ONE SHELL SQUARE, SUITE 250 ANNEX 
N£>V ORLEANS, LOUISIANA 70135 




72 


published; correct? 


The latest one, yes, sir. 


The Surgeon General of the United 


States; correct? 


Yes. 


And you have dealt with addiction 


and thquestion of addiction previously in 


your w4|k |at Brown and Williamson/ didn't you. 


sir? 



• I'm not aware of any particular 


1 ve been involved with dealing with 


as a topic. 


didn't 



Well, you reviewed documents, 


V while you were at Brown and 


Willia^o.^ of Brown and Williamson employees 


who we 


the question of whether 


smokingTT addictive? 


I don't recall any documents at 


Brown and Williamson regarding addiction 


There may be some. 1 just don't recall. 


Didn't you make decisions while you 


were Vice-President about whether the company 


should use documents that refer to smoking as 


addictive? 


I don't have a recollection at this 
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stage of what you're referring to. 

Q. Wasn't that part of your decision¬ 

making, sir, to decide whether the company 
should rely on documents that refer to smoking 
as addictive? 

Again, I don't — I don't recall 


any do^iments that I was reviewing regarding 



addict 


finish 



with oi 
BAT as 


t the moment. 

Did you -- Go ahead. Did you 

Yes, I did. 

Did you recall having discussions 
at either Brown and Williamson or 
rhether Brown and Williamson should 


rely odocuments t hat refer to smoking as 
addlctjfi*/ 

I'm just not sure what you're 
referring to. You said rely on. I don't -- 
I don't -- It's not ringing any bells with me, 

I'm sorry. 

Q. Well, let's see if this rings a 

bell with you. 

Do you remember any discussions 
while you were Vice-President about studies 
that have been done where there was a reference 
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1 

2 



|1 5 


21 

22 

23 

24 

25 


to smoking being addictive? 

A. No, I don’t recall right here. 

Q. Do you recall a Btudy that was 

entitled " THE FUNCTIONAL SIGNIFICANCE OF 
SMOKING IN EVERYDAY LIFE "? 

IK Yes, I have some vague recollection 

of tha| v j ye s . 

■ [~T- ^ 

Ql Does your vague recollection allow 


you toj 

study | 


J do 


haven 



beforej 
A. 

Q. 

A. 

Q. 

sit here today? 


call that you received a copy of that 

f 4 

||6 you were at Brown and Williamson? 
g I don’t remember precisely getting 
e/i t, but 1 know I have seen it. 

You’ve been asked about it before; 
u, sir? 

I think so. 

And you've testified about it 
a jt e n 1 t you? 

I think so, yes. 

As recently as -- what? — 1999? 

I don't -- I don’t know. 

And you don’t remember it as you 


A. No . 

Q. Why did you look at the study 

referred to as "A FUNCTION" -- "THE FUNCTIONAL 
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1 

2 

T 3% 

• I 

>s.. .A 


f 



SIGNIFICANCE OF SMOKING IK EVERYDAY LIFE ” while 
you were Vice-President or while you were at 
Brown and Williamson? 

A. I don't know. Because I can't 

really recall what — There's a couple 
d o c u m e Hs /that I think I've gotten confused 
about snh at they were historically. If this is 

r .^1 

the on ut the smoking, the benefits of 


erookin ^f%#h en perhaps 2 know this document. If 
'm not certain which document it is. 
Well, do you recall if that 


it's not 


a ro e 
model? | 



is the one that refers to an addiction 



HAFFER: 

Counsel, would it be appropriate to 
the witness? I think it would. 
l^^|lCHAEL GERTLER: 

I'm trying to refresh — I’m doing 
my best to refresh his memory. 

EXAMINATION BY MR. MICHAEL GERTLER: 

0. But if he just has no memory at 

all, then I feel like I have to show you a 

document to try to refresh your memory. But 
in this way, I'm trying to help you remember. 

A. Yeah. 
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Q. Do you remember that the document 

we're talking about is the one that has an 
addiction model in it? 


A. No, I'm not sure I've read this 

document. But I know I've referred to it in 
the pa ; And without seeing it, I just don't 


— I 'mniot sure what document this is. 




I'm going to show you a document 


that i 


itled "THE FUNCTIONAL SIGNIFICANCE 


OF SMOKING.IN EVERYDAY LIFE." And it is 





as "Scott Exhibit Number 2144." 

(Whereupon a discussion was held off 
e co r d . ) 

ICHAEL GERTLER: 

And we'll see if we can get a copy 


for you, sir. "2144." If not. I'll 


g Ll ye. : you the copy that I'm referring to 


here, see if you can — Let the record 
reflect that I'm handing the witness that 
exhibit now. 

MR. SHAFFER: 

Do you happen to have another copy? 
MR. MICHAEL GERTLER: 

I don't have another copy, I'm 
sorry. And if we need to take some time 
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or take a break for you to look at it 


first. I'll be happy to do that. 


MR. SHAFFER: 


Okay. Why don't you look at it and 


then I'll take a look at it. 


E WITNESS: 



rvi 


(Reviews document.) 


ICHAEL GERTLER: 


I think if the witness is going to 


■'age’; through that document, that we ought 
jai-lwa ke a brief recess, let him do that. 


pome back on the record. 


HAFFER: 


That's fine 


IDEOGRAPHER : 


Off the record at 11:18. 


(Whereupon a brief recess was taken 


at this time from 11:18 o'clock a.m. to 


11:24 o'clock a.m.) 


THE VIDEOGRAPHER: 


We’re on the record at 11:24. 


EXAMINATION BY MR. MICHAEL GERTLER: 


All right, sir. Have you had the 


opportunity to review the document I referred 


to previously as " THE FUNCTIONAL SIGNIFICANCE 
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you we 


OF SMOKING IN EVERYDAY LIFE "? 

A. Yes, I've very briefly looked at 

the first of it. 

Q. Have you looked at it sufficiently 

to allow you to testify as to whether you had 
seen th*a.t document before? 

'Vm«kv!5 

Yes . 

And did you see that document while 
employee of Brown and Williamson? 

Ye8 . 

And the date of the document is 
4th, 1984; is that correct? 

Yes, it is. 

Is that approximately the time 
n which you saw this document at 
"Williamson? 

1 would think so. 

And does this document contain a 
reference to addiction models? 

A. There is a reference to addiction 

models and several other models, yes. 

Q, And I refer you specifically to 

Page 6 of this document under the heading of 
"Models of explanation of smoking." Do you 
see that? 



Q. 
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I do. 


And do you see the statement at 


the heading of this section? It says, and I 


read for the record -- you correct me if I'm 


wrong -- "The simplest and most prevalent 


explanation of smoking is the assertion that 


it is addiction." Do you see that? 

r" ^ 

i "(MS'" y ... 


I see that. 


And then it. goes on on that 
p a r tic ttfr page, sir, to discuss the question 


of add 



n. Do you see that? 


again? 



I apologize. Could you say that 


as looking 


It goes on in that section to 


discus 


e whole issue of whether smoking is 


addict 


Do you see that? 



There's a little bit more about it 


There's not — There doesn't seem to be very 


much of a discussion. It goes from there to 


the pleasures and rewards. There's a very 


short paragraph that says something about 


"addiction" and "dependence" are Used 


independently, so -- If that’s what you're 


referring to, I see that. 


I'm referring specifically to the 
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quote at the top of the page where it says, and 
I quote, "Cigarette smoking is probably the 
most addictive and dependence-producing, object- 
specific, self-administered gratification known 
to man,” It has a reference to Russell. Do 
you se^ that? 




You read that when you were at 


Brown 


illiamson? 


r eppr t 



then, 


I assume I did. I didn't read this 
rtainly, from cover to cover. 

And then it goes on on that page 
it says that "A good deal of 


c o n f u s i i 


xists over the definitions.” And 


it t a 1 out "addiction,” "dependence, " 


compu 


" and "habit.” Do you see that. 


sir? 


A. Yes. 

* Q. And then on the next page, on Page 

7, there's a conclusion, it says, the last 
paragraph, "It is generally agreed that the 
definitive features of eddiction/dependence 
are pleasure or reward, withdrawal effects and 
development of tolerance.” Do you see that? 

A. Yes, I see that. 


IF 
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Q. Was that your understanding in 1984 

when you were at Brown and Williamson? 


Q. Were you concerned at all about 
the reference to cigarette smoking as being 
addict bve in 1984? 


aT I don't believe I had a high level 

rvl 

of con desfen j or understanding about the issue of 
addict n 1 9 8 4 . 


Well, does the definition that's 
n Page 7, the paragraph I just read 


[ou/ conform with the Surgeon General’s 


d e f i n i ti 



I don't believe so. Not the early 


one, I t believe so 


Well, what is the difference 


betweei 


earlier definition and the later 


definition that you claim you understand about 
the Surgeon General? 

A. Well, I'd have to refer to it to 

get it precisely. But the first could be 
characterized more as a medical. And it 
included words like it needs to be -- the 
substance needs to be hallucinatory, tolerance 
is mentioned here and withdrawal is mentioned 
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here. I don't recall pleasure. So I think 
this primarily misses hallucinatory as part 
of the definition of the Surgeon General. 

Q. So it was your understanding then 

in 1984 that the Surgeon General defined 
"addic^^" as including hallucinatory effects, 
withdrawal symptoms, and pleasure or reward; is 


that ci 


recall 



That's 


: t, sir? 

Almost but not quite. I don't 
aying anything about pleasure and 


it does include tolerance. 


And it does include tolerance? 
(Witness nods head affirmatively.) 
he best of my recollection. 

So you don’t recall being concerned 


at all fTout the reference in this "FUNCTIONAL 


S IGNI Fly 


•E OF SMOKING IN EVERYDAY LIFE" to 


the fact that there was an addiction model for 
smoking contained in that report? 


MR. SHAFFER: 

Object: to the form. 

A. I recall -- No, I don't recall a 

specific concern about it. I do recall it 
being discussed. The request that I can -- 
that I had when I brought this back, as best 
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I remember, was the use of this as a public 
relations piece as it relates to the functions 
of benefits of smoking. So that was the 
perspective I best recall. 

EXAMINATION BY MR,. MICHAEL GERTLER: 

Where did you bring it back from? 

I brought it back from an R £ D 
the best I can recall. And I don't 
it was. 

And that R 6 D conference was a 
of BAT sister companies, British- 
T p b a c c o ? 

It was a group of associated 
compenlj^Pf* all part of the Br i t i sh - Ame r i can 

4 

i n d u s t oup ultimately. 

J—^ And you were representing Brown and 
W i 11 i a njs^dnJ at that conference? 

A. I was not the only representative 

because I see on the front page, the previous 
Vice-President of R & D was there. So I was, 
obviously, relatively new in the position. And 
I was also representing Brown and Williamson. 

Q, And when you returned with this 

report, who did you give it to, sir? 

A. The best 1 recall, I asked for an 
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opinion from Mr. Pepples, Ernie Pepples. 

Q. And who is Mr. Ernie Pepples? 

A. I don't recall exactly his title. 

But he at one stage was the counsel for Brown 
and Williamson. He was also responsible for 
govern rtre.n t affairs and perhaps political 


affair#: 

And in what capacity did you give 
port? As attorney for Brown and 
or in some other capacity? 

I think I was asking his opinion. 
Were you asking for his legal 


I think partially, yes. 
why were you asking for his legal 
opinio n^lN?o ut a scientific report, sir? 



j Kell, I wouldn't 


First of all. 


this is not at all a scientific report, I 
wouldn't think. Perhaps it could be 
characterized that way. Because it has a lot 
of behavioral things and perhaps that is a 
scientific report. 

0. Perhaps it is? Or do you consider 

studies of behavioral, that is, to be science 
as well? 
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A. 

Well, 

they probably are. 

Q. 

Yeah. 

Okay. 


A. 

So - - 



Q. 

So what ? So 

you 

A. 

I was 

asking 

the opinion 


opinio it* I believe, regarding the appropriate¬ 
ness olPusing something from a tobacco company 

rv'l 

that s an array of benefits from smoking. 

Well, now, sir, this report, the 
author s|>^ o/j this report, were they employees of 
B^^i 8 r ican Tobacco? 

A|Pj| . I believe so. 

OWmJ And so they were giving a report of 
studiesJ^tt they performed as employees of 
Britishhftwejican Tobacco; correct? 


Qi 

Tobacco? 

A. 

Q. 


I assume that's right, yes. 
Paid for by Britlsh-American 


A. Yes. 

Q. And you came back to the United 

States, and you asked the attorney for Brown 
and Williamson whether it was appropriate for 
the British-Arnerican Tobacco scientists to make 
these statements in their report? 

HR. SHAFFER; 
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I object to the question. It's 


privileged. You're dealing with a 


communication between Mr. Kohnhorst and 


counsel. 


MR. MICHAEL GERTLER: 


Well, that communication is subject 


determination on privilege by the 


in this case. And subject to that, 



b intend to inquire into this area to 


whether there is a privilege. 


time you instruct him, you do so. 


:HAFFER: 


Well, that question included your 


rpretation, your understanding of what 


t^e~~bommunication ma y have been from this 


wfi tn ess to his counsel. And that's a part 


je communicative process with counsel 


and that is privileged 


EXAMINATION BY MR. MICHAEL GERTLER; 


Well, the question, sir, is if this 


report was given to you by British-American 


Tobacco at a research and development 


conference involving sister companies of 


British-American Tobacco, why did you have 


concern about the legal aspects of this report? 
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MR. SHAFFER: 

1 object to form. 

A. I was inquiring regarding the 

potential extensions of warranty or some other 
claim that may -- that I may not understand as 
it relates, to the U. S. market of -- You know, 

I don 1 f even know if there's a valid body of 
t will support these claims. So I 
s very reasonable on my part to not 
kind of benefits of smoking. 

1 didn't think it was a good idea 
wj. t h, that a tobacco company should do 
|even if you chose to, you'd have to 
that you hod a body of science that 
would shrp-po rt these benefits. And I was 

a 

i n q u i r bout the - - about that area in 

genera m Mr. Pepples. 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Why ask a lawyer about that and not 

a scientist? 

A. I think you have to, you know, 

blend -- 

MR. SHAFFER: 

Well, let me just state to the 
extent you're, in answering that, you're 
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dealing with your communication with Mr. 
Pepples, 1 instruct you not to answer. 

If you can answer it beyond that communi¬ 
cation with the lawyer, please go ahead 
and answer it. 


J4ICHAEL GERTLER: 

Let me just make a statement that we 



tr 




|be back in the event that we get a 
^ninetion from the Judge that this is 
privileged to take this witness again 
din New Orleans. 


We believe the appropriate way to 
|ed would be for him to respond, 

:ain that under seal until the Judge 

| 

and then at that point in time 


d^Trmine whether it should be part of 


transcript♦ 


Can we agree to that? 


MR. SHAFFER: 


Let me just take a short break and 
consult with Mr. Durham for just a moment. 


on that. 


(Whereupon a discussion was held off 
the record.) 

MR. MICHAEL GERTLER; 
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You want to go back on the record? 
MR. DURHAM: 

I’m not sure we ever actually went 
off the record, 

MR. MICHAEL, GERTLER: 

All right. 




But, yes, we have had an agreement 
at nature with respect to privileged 
ents that have made their way into 
domain; and, therefore, we’ve 


J,tted you to and your co-counsel to 
re about those documents of certain 
sses subject to stipulations we've 



a^rrred to 


But with respect to communications 
?do not fit that narrow description, 
we have not reached that agreement in 
the past and don't believe it would be 
appropriate in this case, either. 

Now, that doesn't mean that you 
can't ask questions and frame them in 
certain ways to get information you're 
looking for without intruding into the 
attorney-client privilege. But we just 
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don't feel it's appropriate at this time 
to permit disclosure of privileged 
communications and seal the record. 

MR. MICHAEL GERTLER: 

Do you think it's privileged, Mr. 

Durham, to ask this witness why he decided 
Jcf to a lawyer instead of a scientist 
the concerns he had with reference 
at report? 

H&M.JURHAH : 

I think it would be appropriate to 
a l^^^h in what concerns he had about the 

r^sp^t . 

Mi#^ICHAEL GERTLER: 

gSSwvwwwm 

Well, no, I'm asking him the 
specific question of why he chose to go 
t n Ja j lawyer instead of a scientist. And I 
don't think that's in any way privileged. 
But you instruct him as you feel 
appropriate on that question. And I'd 
like an answer to it. 

MR. SHAFFER: 

Well, I think to the extent that 
you're talking about his individual 
concerns, you're certainly entitled to ask 
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him that question. If you ask him "Why 
did you go to a lawyer?" and if in 
answering that question/ he deals with his 
communications to the lawyer, then I think 
that's privileged. 

.. Now, if he can answer the question 
h y did you go to the lawyer?" without 
Ing with his communications with the 
r, fine . 

ICHAEL GERTLER: 

All right. 

HAFFER: 

You may have an answer. 

ICHAEL GERTLER: 


Mi 


M 



M 



I’m going to ask for sanctions on 
t IfWlP.p articular area if you instruct him 
n atL,fc o answer. 


EXAMINATION BY MR. MICHAEL GERTLER: 




22 
23 
2 4 
25 


Q. So I'm going to ask you again, sir, 

why did you choose to go to a lawyer instead of 
a scientist to ask questions about this 
particular scientific report? 

MR. SHAFFER: 

Now, Mr. Kohnhorst, please answer 
the question unless there were communi- 
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reason 


cations with lawyers. 

MR. MICHAEL GERTLER: 

Don’t make any more statements, sir 
We've already gone through that. 

MR. SHAFFER: 


Go ahead and answer the question. 

I was -- I must have had several 
go to various people, so -- I don’t 



recall 6 this time precisely the reason I had 


in my 



some 


place. 



I why I went to Mr. Pepples. But, 


he is an attorney. To make a 
our product, I assume there were 
nes that we would have to have in 


t there would be -- There’s so much 


c o n t r o ^ersV about tobacco, to make a statement 
that w<fu?l be viewed as a positive, to me, felt 


like s 


ling that would be challenged. And I 


wanted to understand what the potential legal 
ramifications of that were as well as what the 
political or P.R. ramifications would be. And 
that was the reason to go to the lawyer. 
EXAMINATION BY MR. MICHAEL GERTLER: 

Q. To your understanding, did Mr. 

Pepples have any scientific background? 

A. By formal training, I don't believe 
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so. But he, obviously, was very well-read in 
some science areas. 

Q. You're talking about he was reading 

a lot of science that was generated about 
cigarettes; is that what you're saying? 

1 would think most of the science 


would be Relative to tobacco, yes. 

And did this lawyer, did you go to 


him f o scientific expertise? 

No, I don’t, think I did 



I didn't 



Did you go to him for his legal 

That's certainly part of that, yes. 
Anything else? 

Yes. His view of the public 
affair«* 4 ect of the question that was being 
asked me as well. 

Q. You're talking about the public 

affairs question regarding smoking and 
addiction? 

A. No, I’m not. 

0. Did you get any memorandums from 

this lawyer, Pepples, regarding " THE FUNCTIONAL 
SIGNIFICANCE OF SMOKING IN EVERYDAY LIFE" 
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report ? 


I don't recall it at the time. 


I've seen it since then, so I know there was a 
communication. 

Q. You don't recall it at the time? 

That's correct. I just recall 
talking^ to him about it. 

You don't dispute the fact that you 
got a andum from Mr. Pepples; do you? 

No, I didn't say that I did. 


| And you don't dispute the fact that 
jin approximately 1984? 



(Page 94, Line 14 through Page 138, 
Line 8 was placed under seal.) 
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EXAMINAXJOj BY MR. MICHAEL GERTLER: 


Qpii S| Well, let's talk about Brown and 
Wi 11 iarJlnctn^and what your understanding was at 


Ba‘j^ Williamson, sir. 

v Uh-huh (indicating affirmatively). 

Q. -^11 Was it your understanding that 
Brown ahT“iilliemson scientists had described a 
cig a r e t |^ ; ^s simply a nicotine delivery system? 

Apspif I've heard that expressed by some 
people.^But it's certainly not widely viewed 
as an accurate statement among the scientists. 

Q. No, I'm talking about the 

scientists who work for Brown and Williamson. 

A. That's what I'm talking about. 

Q, They said you could characterize 

the cigarette as simply a nicotine delivery 
system; didn't they, sir? 
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MR. SHAFFER; 

Ob j ec t: to form . 

A. 1 don't believe the scientists 

There may have been a reference from a 
scientist . 


EXAMINATION BY MR. MICHAEL GERTLER: 


You've seen the reference; haven't 



you? | jy-j 

A^^g Yes, I have at some point. 

QpPsSi How many times have you seen a 
r e f e r e y a Brown and Williamson scientist 


is nothing but a nicotine 


deliverysystem? 


I don't know. Not very many, I 


don't 


B r own aJ 


eve . 


1 Did you, in seeing those reports by 

I 

iilliamson scientists, discuss that 


issue with them? 

A. I don't recall any discussions on 

that with any of the scientists. 

Q. Have you ever heard the following 

statement, sir, from a scientist's report, and 
I quote, "So all in all, it is a relatively 
cheap and efficient delivery system, legal and 
easily usable"? Have you ever heard that 
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before? 


From Brown and Williamson? No 


Okay. Who is C. C. Greig, 


G-R-E-I-G? 


He's somebody at BAT Co., I 


believe. 

K, 

Qyi 


BAT Co. being the sister company of 
Brown ahds^-Hi lliamson? 


Actually, I should say he's from 


Southern 


RED. The associations change 


ove r th 



a r s , so 1 don't — But, yes, one of 


s s qjb i ated or related companies. 


And in the R & D area, you've 


t e s t i f i e d v ;vt h at you exchanged information and 


reportsJ correct? 


# Yes, 1 did say that. 


| Did you ever see the report by 


Colin G: 


entitled "PAPER 7, PROJECT 


PROPOSALS: LOW CARBON MONOXIDE PRODUCT, HIGH 


EXPANDED TOBACCO CIGARETTE"? 


I've seen this because it’s been 


put in front of me in a deposition, to the best 


of my memory. I don't think I've ever seen it 


prior to that. 


Did you recognize the name, Colin 
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G r e i g ? 


A. 

Did 

Q. 

Yes. 

A. 

Do 1 

Q. 

Yes. 

A, 

Yes. 


Did I recognize it? 

Yes. Do you recognize that name? 


an emp1By 

coropany Si 

qN 


And do you recognize him as being 
of British-American Tobacco 

Yes, I believe he still is. 

And he was a scientist employed by 


shb&merican Tobacco Company? 


Al™ 8 ^ I don't know if he's a scientist. 
He's c e r 1 y 9 ° t a chemist degree or some¬ 

thing. nrr^ink he was in product development. 
1 don't y|||s 0 l; exactly his technical background, 
q j§ And the report, "The Structured 
C r e a t i v My W o u p, Thoughts by C. C. Greig, 

R & D Southampton, Marketing Scenario," you've 
seen before? 

A. Yes, I think I said I did. 

Q. Did you disagree with-any of the 

statements that Mr. or Dr. Greig made in 
connection with this report? 

MR. SHAFFER: 


http ://l 
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Yes f whether there ere statements 
made in that report that he disagrees 
with? 

MR. SHAFFER: 

The report appears to be some — 
w a t ? - - ten, fifteen pages. 

Mgi^flCHAEL GERTLER: 

[^J All right . 
mL JsHAFFER; 

Given the scope of the question, 
w this be a good time to take a break 

lunch and - - 
ICHAEL GERTLER: 

This is -- If you don't mind me 
f |n 1 s ’hing this report and then we’ll take 
t e a k immediately thereafter. Since 

IPfp^aIready started on this report, I 
not like to interrupt that 



would 
discussion. 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Sir, let me refer you to the third 

page of the report. Well, it’s actually the 
second page of the report where it says, "The 
future?" Do you see that? 

A. "The future, question mark"? 
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0. Yes. 

A. Yes. 

Q. And it reads, "Thus, we have an 

emerging picture of a fast, highly pharmaco¬ 
logically effective and cheap drug, in quotes, 
"tobac cpp, " which also confers flavor and manual 
and or apr satisfaction to the user." Did you 


p"" 


agree wy 
tobacco^ 
A> 

effect! 

A. 



Mr. Greig's characterization of 
|ta cheap drug? 

* N o . 

^ Did you agree with his character!- 
tobacco as being pharmacologically 

Well, it is pharmacologically 




active.assume that's reasonably accurate. 
Qplli# ah right, sir. 

M ffi „AE FE R : 

The question was "effective." You 
answered "active," I believe. 

MR. MICHAEL GERTLER: 

I'm satisfied with that response, 
that it was responsive to the word 
"effective." 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Sir, now turn to the last page, 
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please, * SUMMARY ." Do you see that, sir? 

A. Yea. 

Q. And, first, he quotes from King 

James. Do you see that? 

A. Yeah. 

And then he makes his own 
s t a t e m And that's what I want to read to 

you. us provide the exquisiteness and 

hope they, our consumers, continue to 
remain Iffffiltisfied. All we would want then is 
a 1 argg to carry the money to the bank.” 

Would you agree with this statement 


that he; made there, sir? 

No ' course not * 

Q What do you mean, "of course not”? 


Well, I have to read back. 


But 


he’s rep^Ffjing to some — I mean, this is all 
some supposition. This isn't a scientific 
document. And he's talking about people buying 
a lot more cigarettes, if I recall right, for 
low tars. 

And that's just not the case. 

People that smoke low tars smoke about the 
same as regular, mid tars. It's just some 
hypothesis. It's just not true. It's not true 
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MR . 

K 


in any kind of commercial terms. The products 
are already out there. 

Q. Kell, what did you understand his 

statement to mean when he says, "Let 1 s keep our 
consumers unsatisfied"? 

SHAFFER: 

Object to the form. 

E X A MI N A !r J-fOli BY MR. MICHAEL GERTLER: 

W i 

0p Huh? 

A. The best I recall -- I could read 

the doc Inlpfit — was he was suggesting that 
pe^Jsi 6 tdj&a t buy low tar cigarettes are not 

# |«§W 

s at i s f 1 CTr ‘S o they smoke more. 

QNot satisfied with what? 



A/.^ With the taste, so they smoke more. 

QIt had nothing to do with nicotine? 

Axt could have to do with whatever. 
But the ^ia^cl: is it's not true, 

Q. What did you understand it to have 

to do with? Nicotine or taste? 

A. It's an erroneous statement. 

Q, Nicotine or taste? 

A. What I understood the hypothesis to 

be is that people that smoke low tar cigarettes 
would smoke a lot more. That is just not true. 
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Q. In order to get their nicotine 

level that they needed? 

A. See, you can say whatever you want. 

But the fact is people don't smoke more low tar 
cigarettes, low nicotine cigarettes. 

I'm just asking you when you got 
this r^ort while you were employed at Brown 
and Wi son whether that was your under¬ 

hat he was referring to keep people 
with reference to their nicotine 


SHAFFER: 

Object to the form. 

1 didn't get this, as far as 1 know 


when I Lwas at Brown and Williamson. 

EXAMINE BY MR. MICHAEL GERTLER: 

Oh, you didn't? 

A f . ■ 1 only received this sometime 

during depositions, as far as I can recall. 

Q. Well, are you testifying that you 

didn't receive this at Brown and Williamson? 

Or you're just testifying you don -1 t know 
whether you received it? 

A. I'm testifying that, to the best of 

my recollection, I didn't receive this during 
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the contemporary time that this was published; 
that I have seen it during some deposition. 

Q. Did you ever contest the 

authenticity of thiB document? 

MR. SHAFFER: 

Object to the form. 

No reason t o . No, I haven't. 
EXAMINJ|T^o|l BY MR. MICHAEL GERTLER: 

Ogsa. . >1 Does it appear to be an authentic 
documerpP^t British-Amerlean Tobacco Company? 

l^P^HAFFER : 

1*1 piliiif 

^ Object to the form, 

A. ; It appears to be written by Colin 
Greig t 1 s got stamps from BAT Co., so I 

a b s ume ItTTat 1 b right. 

EXAMIN^^I BY MR. MICHAEL GERTLER: 

And, in fact, you had communica¬ 
tions v/ftpeolin Greig while you were at Brown 
and Williamson and he was at BAT Co.; didn't 
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A, He was -- I don’t know exactly 

hie title or anything, but he was like an 
administrator in Southampton, the best I can 
recall . 

Q. Southampton being BAT Co.? 

Of the R s D unit at Southampton. 
Okay. And that's the sister 
company the parent company? 


if They were probably part of BAT Co 
e . 

’ All right, sir. And in that 
. Ayres is referencing some notes 
b'f in Greig; correct? 

Yes. 

Q L / And then attached to the letter. 



Colin Gf^tgf is sending his notes from that 
c o n f e r e correct? 

A? I can't tell if this is the same 

conference. And there may be something here 
that -- They're talking about the structured 
creativity conference or something like that 

Q. In the letter, Mr. Ayres said he 

asked Colin Greig to bail him out and get 
transcribed his own notes. And these were 
enclosed. 
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A. Yeah, 1 see that. 

Q. So and attached to the letter as 

provided to us were what purports to be Colin 
Greig 1 s notes? "Yes" or "No"? 

MR. SHAFFER! 

Object to the form. 


EXAMINE 


BY MR. MICHAEL GERTLER: 


(fr -1 In other words, - - 

A The document is signed by Colin 

Greig, j- - But I don't recall seeing it and 


I don' tPifrfo w anything about the document. 

jLj c fty .' Well, the letter is addressed to 

yfu*? he purpose of the letter is to make 


sure t h ou have the notes; correct? Isn’t 


that hi 


receive 


>u read the letter? 


Yes. 



So you have no doubt that you 
is letter; correct? 


A. I think it came to me, yes. I 

don’t recall it, but I think it did, 

Q. And attached to the letter when it 

came were the notes; correct? 


Greig, yes. 


There's some notes from Colin 


And when you received it, you would 
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may not have been interest . I'm just trying to 
refresh my memory. I don't recall seeing the 


document. 


Well, do you know of any reason why 


you would not have read the notes that Mr. 
Ayres sent to you in 1984 as evidenced by this 


letter 



Ilf"' 


Yes, because I was sent so much 


stuff, I djdn 1 t read everything. I would read 


a sununap 
would h?l 



And if it was something I thought I 
1 - be interested in, I would read it 


; if not, 1 didn't. So 1 just 


hSSSSSvWrjK:* 


Q. '1^'' aren't these notes summaries 

of whatfrrfnspired at the Montebello 


con f e rej 


That's what it says in 1963. So it 


was, y o ukivo w, a long time before my time. 


In 1963 or 1983? 


Well, you know, I'm not sure. It 


looks like '63 on my print. 


You don't remember going to the 


Montebello conference? 


No, I don't recall . 
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Q. Well, the whole purpose of these 

notes was to make it easy for you to review a 
summary of what happened. Isn't it fair to 
say, sir, that in the way you usually conducted 
your business, you would have at least 
attempted to review the notes? 

HAFFER: 

■'*T' Object to the form. 

If I was at the conference, I would 
have n< L1 y, you know, at least reviewed the 
notes, 

BY MR. MICHAEL GERTLER: 

And when you received this letter 
then wi the attached notes, you would have at 
least made an attempt to review them as best as 
you cou^^'correct? 

Ap^P^N I don't know if I went to this 
conference.- I said if 1 would have gone to the 
conference, I would have reviewed it. I'm just 
not sure I went. 

Q. Well, why did Mr. Ayres send you 

these notes and specifically indifcate you would 
be interested in them if you had not attended 
the conference? 

A. Well, 1 don't know. But perhaps 
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because I was responsible for RD&E at that 
stage. It might have been that Bob Sanford 
or someone else went. I just don't know. 

Q. You just don't know? 

A. That's what I said, yes, sir. 

And you don't even know what your 
ctice was at the time in B & W with 
^eceiving this kind of information? 

I’ve never said that. 

^ s I want to know what was your 
rctice? To attempt to read notes or 
frimpt to read notes directed to your 


I got a lot, so I would screen 


Q. 

b\, 

regular 
regard sto 

Lj 

A® 


regular! 
n Q,t .jt o 


AF 


stuff 


Mngs that I thought were important to 




me, r e 1 b vaul t, I would read. If I determined it 
wasn’t §!gEsa| quick summary, I may not have read 

i t . I 4 

Q. Well, look at Page 10 at the top 

under the section that is under the heading 
"Physiological Consequences." Do you see that? 
A, Ido. 

Q. In the first paragraph -- and try 

to read with me - - it says, "It is well known 
that nicotine can be removed from smoke by the 


L 
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lung and transmitted to the brain within 


seconds of smoke inhalation. Since it is the 


major or sole pharmacologically active agent 
in smoke, it must be presumed that this is its 


preferred method of absorption and, thus, why 


people.inhale smoke.*' 

K. < 


Now, did 1 read it accurately? 


1 believe you did. 


Do you agree with that? 


Do you agree with the way -- Object 


form. 


W SSSSKSSS 5S 

eXaminas 


BY MR. MICHAEL GERTLER: 


0 Do you agree with Colin Greig’s 

statement that 1 just read contained in the 


notes t 


were sent to you in 1984? Do you, 


sir? 


! Nell, not totally. But I don't 


dramatically disagree. Obviously, there's no 


question that nicotine is removed by the lungs 


and very quickly absorbed into the bloodstream 


and goes to the brain. There’s no question 


about that. People smoke and don't inhale, of 


course. And absorption is in the mouth as well 


as the lungs. So I think, I think it's 
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generally correct. 


Okay. 


But it's not absolutely. 


All right, sir. And it's correct 


that nicotine is the major or sole pharmaco¬ 


logically active agent in smoke; correct? 


As far as 1 know, that's correct. 


Okay. Now, did you read that when 


you received that in 1984 from Mr. Greig? 


Object to the form. 


I've already said I don't remember 


EXAMINA* 


BY MR. MICHAEL GERTLER: 


Well, do you know why Mr. Ayres 


would hi 


elt that you had an interest in 


that s 


c area? 


No, not right here now, I don't 


But is it also fair to say that you 


were familiar with Mr. Greig in terms of his 


employment at BAT Co. in 1984? 


I'm not certain if I knew him in 


that period of time. 


But you don't question that you 


received his notes in that period of time? 
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recollect 


MR. SHAFFER; 

Object to the form. 

A. No, it appears that I received them 

EXAMINATION BV MR. MICHAEL GERTLER; 

Q. You received them. 

Okay, sir. And do you have any 
n of ever questioning what Mr. Greig 

p 

said, r in that document or in the 

previous d|cument that we referred to that was 
written®by Mr. Greig? 


Object to the form. 

I don't believe I had any follow-up 
s‘ with Colin Greig, as far as 1 can 


BY MR. MICHAEL GERTLER: 

Nor did you question either 
th anybody within Brown and 



documen 


Williamson? 

A. No . 



document, 

22 

so I don't 

2 3 

discussed 

2 4 

Q. 

2 5 

reading it 


As I’ve said on certainly this 


You're saying you don't recall 
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it with anyone; is that what you're saying? 

A. I said I don't recall reading it, 

so I have no reason to believe that I discussed 
# ’it with anyone, I just have no recollection 
about it. 

Q, So focus on my question. 

Lj Do you have an independent 

r e c ol 1 <jjn today of having spoken to anyone 

o. 4 s questioned any aspect of Colin 

es or his report that you read from 


No . 




i Okay. Do you recall attending a 
nference in Rio de Janeiro, Brazil, 


. . o -f 1 98 3 ? 



Do you want this back? 

Yes, I'll put that with the others. 


A.F—1 I believe that was the first 
conference that I've ever attended, if I'm not 
mistaken . 

Q. When you became Vice-President? 

A. Yes, that would be correct. 

Q. And responsible for research and 

development? 

A. And engineering, I believe, yes. 
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Q. And, in fact, you recall when you 

attended the conference that you received a 
copy of the report of the conference? 

A. 1 don't independently recall it, 

but there was generally a report after the 
conferences that I would see. 


Do you recall the discussion at the 


c o n f e r e labout nicotine? 


A'" No, not right now I don't. 

Now, this is 1983 when you went to 
this co jf®ijpPr]e nee,* correct? 

CS I can't remember precisely. But 

wo|Hp|p|je about the time frame I would have 
gone to 'e'onvte R & D conferences, 

0 And that was a conference that was 


attended.,..t oj by all of the companies under the 


u mb roll BAT; correct? 

A.P No, it would - - Normally, the 
R & Ds were just the -- I'm sorry. The 
participants would be the big companies that 
had R & Ds, because there were a lot more 
companies. 

Q. The big BAT companies? 

A. Well, it wouldn't be -- Yeah, it 

would be the big companies owned by ultimately 
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the parent, British-American Tobacco, BAT. 

Q. All right, sir. Do you recall 

there being a concern expressed at that 
conference with reference to attention on 
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Q. You see the factors that were 

listed where the presenter of this conference 
indicated that more needs to be known by the 
various BAT companies? See those factors 
listed? 

Yes. I think this is referring to 
ipton program. But, yes, I see the 


the Sou 


factor s?T 



And Southampton, you're referring 
and development? 

Correct . 

And you were attending there 
o this information as it was being 
mmunicated to the attendees; 

Yes, I was involved with 


Right, sir. 

And whatever BAT did in 
Southampton, you were going to be privy to 
by way of sharing of information; correct? 

A. I think all -- I think a large 

portion of it that we supported, we would be 
obviously privy to. 

Q. Yes, sir. 
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And the factors that they were 


concerned about researching at that time 


included the effect on the transfer of nicotine 


from the leaf to the smoke aerosol; correct? 


That's what it says, yes. 


And factors that influenced the 


rate of 


nsfer of nicotine from particulate 


matter fto 'y apor phase; correct? 


Yes, that's what it says. 


And the contribution of nicotine 


to smo! 


msory characteristics, including 


nd irritation? 


Yes, that's what it says. 


And then the sight mechanisms of 


the a b ssir-p-t ion of nicotine within the human 




system.; no you see that? 


Yes, I see it. 


And the way nicotine stimulates 


both the central nervous system and the 


peripheral organs, that is, the heart and 


the lung? Do you see that? 


Yes, I see it. 


And the final one is the metabolism 


of nicotine within the body, including rates in 


equilibrium levels? Do you see that? 
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Yes, I do. 


Now, do you know, sir, for a fact 


that that research was undertaken by 


Southampton? 


You don't know that? 


No, I don't know that. 


And at the end of that particular 


page i h P ajagraph 34, you see the sentence 


where 


s, "It; is envisioned or envisaged 


that si 


- that much of such work will be 


r t a fee n under contract"? Do you see that? 


Yes, sir. 


What does that refer to? Contract 


b e t w e e n^’WTTdm and whom? 


I don't know. 


an outs 



Is that an outside -- contract with 


company? 


I don't know. 


Is that what you would understand 


it to be based on your experience? 


Yes, 


Now, sir, before that, there's the 


statement made in that same Paragraph 34, "The 


developing program of research at Southampton 
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was supported, albeit that greater emphasis 
should be placed on direct human studies rather 
than on animals, particularly in view of recent 
major advances in brain pharmacology." Do you 
see that? 



Yes, I do. 

What references are they making to 
brain pharmacology? 

I'm sorry. I didn’t quite hear 

What are the studies or advances 
erring to when they say "recent 
brain pharmacology"? 

I don’t have any idea. 

Are they talking about nicotine 


there? 



it's t 



That would be my assumption because 
fly thing identified regarding 


pha rmacology. 


Q. All right, sir. Did you come back 

| to B & W and share this information with anyone 
elseatB&W? 

A. Well, it came to others at B & W. 

This is a draft, so I don't know what 
ultimately was in the final -- But I don't 
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recall sharing it with anyone 
Q. All right, sir. 

A. 


It did come to Bob Sanford as well 

It stopped with you; correct? 

I don't understand the question, it 


If you didn't share it with 
ie only one who had the information 
r? 

No, that’s not correct. That’s 
ist said, it came to Bob Sanford. 

It came to Bob Sanford. And who is 
again? 

He was the head of research and 
This was a transition phase. 

Your immediate supervisor? 

A^ He was my immediate supervisor 

when I was in R & D, but I was coming from a 
different position into here. So I did not 
report to him at this time. 

Q. You didn't? Who did -you report to 

at that time? 

A. Perhaps Wally Hughes or John Alar. 

Q. You don't remember? 



develop 
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A. I don't remember which one of them. 

It was one of those two, to my best 

recollection. 

Q. What years did you report to Mr. 

Sanford or Dr. Sanford? 

^ Dr. Sanford? I reported to him 

from w r. I joined the company. Not directly. 

I was i r. 5 hli s department. 

jj Well, you testified earlier there 
|>d of time that he was your direct 
didn't you? 

Yes. And that would have been -- 
Now, what years was he your direct 

s u p e r viko r? 


was a 
s u p e r v 



AT -* When I was in the development 

center,through '78. About two years. 

P r e v i o that, I was in his department 

but he not my direct supervisor. 

Q. So he was never your direct 

supervisor when you were in R £ D? 

A. No. When I was in the development 

center, he was. And that was par-t of Bob 
Sanford's responsibility. But it was not 
called R & D. 

Q. So when you moved to RDtE, he was 


one shell 60uare, suite ?so annex 
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never your direct supervisor? 

A, That's correct. 

Q. Now, did you share this information 

with your direct supervisor? 

A. I'm -- I don't recall, but I would 

*- - I don't recall. 

Now, do you remember attending a 
nicotiif&ycluiference in Southampton in 1984? 

No . 

(plilW Do you remember receiving a report 


on the 


erence in 1984? 


No . 


EXAMINE 



^VVIMWAV. 


(Whereupon a discussion was held off 
e co rd. ) 

BY MR. MICHAEL GERTLER: 

Let me show you a copy first of the 
nicotinp^pP|nference report as provided to me. 

And thal^fl "Scott Plaintiffs' Exhibit Number 
2146." Ask you if you recognize that document, 
sir? 

A. (Witness reviews document.) No, I 

don't recognize it. 

Q. You don't recognize that, sir? You 

didn't receive it while you were at Brown and 
Williamson? 
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I don’t recall receiving it. It 


doesn't show me as a copyholder/ either. 


Does it show anybody in the R £ D 


department ? 


Yes. 


Who? 


M. 1. Reynolds and R. A. Sanford. 


Q. 


And who is R. A. Sanford? 


He's head of research and 


de ve lopi 



And what year was that, sir? 


1964. 


Does that indicate to you that he 


was your 


rect supervisor in 1964? 


! No. 



Well, weren't you in R £ D? Or was 


he in Si 


sampton ? 


No, he was in Louisville. He was 


head of Brown and Williamson R & D until I 


took over. I was, during these years prior 


to taking over as Vice-President of Research, 


Development and Engineering, I was reporting 


either to Wally Hughes or John Alar, ultimately 


Tommy Sandefur when -- I think Tommy Sandefur, 


eventually, when I took over. 
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Q • Well, let’s get this straight, sir. 

The document before you now is dated 1984; 
correct ? 

A. Right. 

Q. June ? 

A. Yes. 

And Mr. — Is it Dr. Sanford? 

1 Yes. 

(L ^ ^ Is listed on the document as a 
r e c i p i r an attendee; correct? Excuse me. 

Let me ^ffiphrase that. The document before you 
ns fee nicotine conference that occurred in 
i n e of T^TS4. And a distributee of that 
p a r t i c u report is Dr. Sanford; correct? 


the R & 

a: 

Q. 

A. 

c. 



AT~* Yes. 


Dr. Sanford was in Louisville in 
Sepa rtment — 

Yes. 

-- in 1984? 

I assume so. It looks right, yes. 
And you were in the R t D 
department in Louisville in 1984?' 

A. ThiB might have been during the 

transition time. I was not in the department. 
1 was responsible when I came back for R & D. 
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Q* Well, you testified earlier, sir, 

that you went to that department in 1983, 
stayed there four years until 1987, and that's 
when the transition took place; didn't you? 

A. Well, then, I may have been 

responsible for R & D during this period. I 

1 the precise date. I mean, that's 
ing the confusion. But I don't 
precise date. 

Well, if you were in R 6 D between 
, and Dr. Sanford was the head of 
period, you would have had to 
ed to him? 

There was a period of time after I 
became j^Tclf-Preeident of Research, Development 
and Ena ijfea^ rlna that I think Bob Sanford took 
a n o t h e rNl|P! 1e until he retired. This may have 
been thlfl^period of time. He became like the 
Vice-President of Technology or something. But 
I didn't report to him during that period. 

Q. You sound very unsure of yourself. 

Are you, sir? 

A. About what aspects? 

Q. About when you reported to Dr. 

Sanford and when he was your supervisor. 



ONE SHEU. SOUARE. SUITE 2SQ ANNEX 
NEW ORLEANS, LOUISIANA 70139 


HUFFMAN & ROBINSON, INC. 

CERTIFIED COURT REPORTERS 


( 504 ) 625-1753 

(800)749-1753 


fl cgaoyJ i bra ty .tJOof.ocficItiri i fediQ t pHQQi^ 







A, I'm uncertain about the precise 

dates. I'm very clear that I worked for R & D 
since I joined the company through the develop¬ 
ment center, and I reported directly to him 
those years. And those were -- After that, I 


didn't report to him. 

K, , 


look ba 


Well, whatever that means, let's 
the nicotine conference report. 


And let 'jnejask you this: Did anybody — Well, 


more spp^telica 11y, did Dr. Sanford ever share 
this k i information with you when he 


v e tWi t ? 


® I don't recall him sharing this 


with me, 


b u s i n e s 


r e1e va n 


receivei 



* Well, in the ordinary course of 
|a s it his procedure to share 
ft D information with you that he 


MR. SHAFFER: 

Object to the form. 

A. He would not share everything he got 

by any means, so the only thing that I think **- 
which would be very few — would be things that 
he thought I needed to have or was working on 
or 8 omething. 


http:// 
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EXAMINATION BY MR. MICHAEL GERTLER: 

0. Well, if there was a report of a 

conference that devoted itself entirely to 
nicotine that came to the attention of Dr. 
Sanford, why wouldn't he share it with those 
in the ^R t D department? 

M|#^f HAFFER : 

Object to the form. 

OJi BY MR. MICHAEL GERTLER: 

Why wouldn't he have? 

HAFFER: 

Same objection. 

Ultimately, most of these reports 
s would go into the library. They 



EXAMINA' 


M 



A i 

or abstra 
would be 


av^a liable to people. He didn't see 
any n e e I sit down and discuss this with me. 



I was n volved with this kind of activities 

in those aVys. I was more in the process 
engineering and a senior manager, so it was not 
an area that I had a lot of knowledge about. 

MR. MICHAEL GERTLER: 

Let’s see, sir. 

(Whereupon a discussion was held off 
the record.) 

MR. MICHAEL GERTLER: 
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Let's take just a one-minute recess 
and let me get my bearings here, sir. 

THE VIDEOGRAPHER: 

We’re off the record at 2:04. 
{Whereupon a brief recess was taken 

at this time from 2:04 o'clock p.m. to 

f 

*o r clock p.m.) 

DEOGRAPHER: 

We're back on the record at 2:09. 

BY MR. MICHAEL GERTLER: 

All right, sir. The document I 
handed you, would you describe it, 


It's a letter to me from C. I. 


Ayres. [I was looking for a date real quickly 
Oh , it ' jj 


uary 1994. 
qJ anuary what? 

^ oh, maybe it's '84. These 

prints are poor. Sorry. 

Q. It is 1984/ correct, sir? 

A. I think that's right. 

MR. SHAFFER: 

Well, don’t speculate or guess. 
EXAMINATION BY MR. MICHAEL GERTLER: 

0. All you have to do is look at the 
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letter for a moment and realize it's 1984; 

right, sir? 

A. Yeah, it refers to this conference 

that took place in 1984. 

Q. And the conference that it refers 

to is t^e nicotine conference, though, I just 
ou about; correct? 

Yes, that appears right. 

And that letter is addressed to 
orrect ? 

Yes. 

And that letter is requesting that 
mulate the issues for that 
isn't that correct, sir? 

A. liv J (Witness reviews document.) He's 
asking ij - I'm sorry, it took me a second to 

find it asking me to confirm the delegates 

from Louisville, so he's asking me to send 

someone. 

Q. What's Number 2? 

A. I think it's -- I'm sorry, the copy 

is very poor. But general comment’ on the 
proposed format of the conference perhaps. 

Q. Number 3? 

A. "Views on the topic proposed, that 


talked ,y© y 

F 

A|^ 

you, s1 N 

A?* I 

Q 

you h e1 
conferenc 
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is, an indication of those you regard as of 
major importance." 

Q. Numbe r A ? 

A, "An indication of the topics on 

when Louisville --" 

Q. "On which --" 


Oh, is it "which"? Thank you. 

" - - Louisville would wish...." Go 


ahead. 



that isf; 



"...to make specific contributions; 
know that Lance Reynolds has had 
interest in --" I can't read that. 


Enkephalin? 


MR>^HAFFER : 

r™ " v - Excuse me. Do you have another copy 
°iii#i 6 ? Since apparently the copy is not 
git's hard to read. I'd like to have 
a ? copy to follow along, if I may. 



MR. MICHAEL GERTLER: 

Well, let's go on another brief 
recess here. 

THE VIDEOGRAPHER: 

Off the record at 2:12. 

(Whereupon a brief recess was taken 
at this time from 2:12 o'clock p.m. to 
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2:13 o'clock p . m , ) 

THE VIDEOGRAPHERi 

We're back on the record at 2:13. 
(Whereupon a discussion was held off 
the record.) 

EXAMINATION BY MR. MICHAEL GERTLER: 


Your attorney or the Brown and 
W i 11 i a njjWn t attorney is now reading the letter 
himselfnd when he finishes. I'll read it 
into t hpP^P$ cord, that last section that you 
had di . c li 11 y reading. 

All right, sir. Let me read this 
into th cord, this last item that you were 



asked to 


the 1 e t[t e r / 


And I'll read it directly from 


«#«««» H A F F E R : 

Well, is he going to have a copy of 
i iF* while you're reading it? 

MR. MICHAEL GERTLER: 

No, he's going to look on with me 
while I read it because he couldn't read 
it in the first place, he s-aid , So I 
don't know why it helps. 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q. "But an indication of the topics on 
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which Louisville would wish to make specific 
contributions; that is, I know that Lance 
Reynolds has had an ongoing interest in 
enkephalin, et cetera. And the conference 
would benefit from an overview of this area 
from Louisville." 

^ That seems to be accurate; right? 
A| 1 Yes. 


Yes. 

And this letter indicates to me, 
'ou knew all about the nicotine 




sir, thl 
c olnsfee r e i 


H i 

informed 


'back in 1984; correct? 

Li 

Well, obviously, I was being 
i at there was a conference. And 


there wa¥ v, "lotes sent out, undoubtedly, to all 
the 



It's probably the same letter. 
qD oes that refresh your memory at 
all a b o utt^h is report that I just showed you 
about whether you saw it before? 

A, No, I’m not sure that I did read 

the report. I do remember now the discussion 
about the conference and I do remember talking 
with Lance Reynolds about it. And, undoubtedly, 
Lance went to the conference based on the notes 
here. 
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But you were specifically being 


asked to propose a format for that conference? 


Well, that may be what the letter 


says. But, obviously, I wasn't familiar with 


the topic. I didn't have any direct involve- 


nt at^all, and I passed that to Lance 


Reynoli 


It came to me because I was head of 


R & D jium recently 


^ And you, sir, received the letter 


asking for your views on what topics to 


discuss: alt <the nicotine conference; correct? 


Of course. That's whet I said. 


It lookis itike the same request probably went to 


all the 



ential participants. That would be 


s t a n d a r sL p ractice to ask for their input. 


f And did you discuss those areas 


that y oS 


Ire requested to give input on with 


anyone at Brown and Williamson? 


I don't think I had any input on it 


at all. I think I asked Lance to, to the best 


of my recollection, to handle it. 


And you were -- Lance'is 


supervisor; correct? 


Yes . 


So this whole issue of nicotine as 
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discussed in that conference was part of what 


was being researched in RD6E at Louisville? 


No, 1 don't think so. I'm not 


aware of any topics that we were involved with 


directly on these topics. This looks like this 


is a Southampton program, to the best of my 


recoilep¥Tbn. We didn't have these programs 


going oh"TSt Brown and Williamson. 


Well, why would Southampton ask you 


at LouiinnH^Xe to comment on a proposed format 


for the- efn tire conference if you knew nothing 


I don't know. But that's a fact. 


I didn't 


anything about it except the 


letter . 


But the people in your department 


knew s oi 


!i n g about it; didn't they, sir? 


Sure. Lance Reynolds was certainly 


well-read. What he knew exactly, I didn't know 


at that stage. 


You didn't even know what your 


people working in your department'were working 


on at the time? 


MR. SHAFFER: 


Object to the form. 
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EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Did you know what the people in 

your department were working on? 


A. 

Q. 

A:« 


act ivi t; 

oi 



A lot of it/ yes. 

What about in the area of nicotine? 
Yeah, I'm unaware of any specific 

work we e doing on nicotine then or later. 

r" 

I mean, f Tff 1 ■ s possible there was some small 
But there was no big program. 

And they asked you to indicate 
the topjLcb -on which you would wish to make 
a ^cipic contribution to the nicotine 
con ferenceTl And, to the best of your recol¬ 
lection, y ©n weren't doing any work in your 

pSmewwii| 

departme 4 t„bn that area? 

M»^4lAFFER : 

I 

^Object to the form. 

I 

EXAMINATION BY MR. MICHAEL GERTLER: 

0. Is that your statement, sir? 

A. Yes. To the best of my 

recollection, we weren't doing any significant 
work in that area. I think this is a letter 
request that went out to all the R £ Ds, so it 
wasn't particularly tailored as a request to 
me . 
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Q« well, now, this letter, sir, was 

tailored specifically to you; correct? 

A. It is because it mentions Lance 

Reynolds as an example. But 1 think that 
general request would have gone out to the 
R $ D heads. 


But this letter was addressed 


s p e c i f lie 


y to you ? 



HAFFER: 


Let me object. You're asking 


qiuefs tlons about a document. 


MICHAEL GERTLER: 


I. j Yes, sir. 
MRj^&HAFFER : 



You are the only person in this room 
has a copy of the document. You may 
be quoting from the document. And I 


think it's only appropriate if you're 
going to hold it in front of you and ask 
questions specifically about it that you 
let the witness look at it and let me have 
a copy. 

MR. MICHAEL GERTLER: 

Well, he has seen it, he has 
reviewed it. 
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indicates to you that ell other heads of R & D 
and all of the other BAT companies received 
this request? 


A. There isn't: anything that really 

suggests that. It's normal practice to ask 
for input from all the participants, but that 


was my 


reason for suggesting that. In 


edditiopv-^ 1 know so little about the topic, 


it was an unusual request as 1 received it. 

Qplss:- ., Yeah. But you said Mr. Reynolds 


knew a 


; more about the topic than you did; 


1 don't recall saying that exactly. 
But, c e rta| ; n ly, Lance knew a lot more about 
tobaccobcTi'e^mistry than I do. 

Q And that includes nicotine - - 

A,feipit Yes . 


Qr~? -- correct? 

A. Of course. 

Q. Now, what subjects did you respond 

to Mr. Ayres that you would like to see 
discussed at the nicotine conference? 

A. I don't think I made any response 

back to him directly. My assumption is that 
Lance and/or Bob Sanford made some communica- 


http:/ 
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tlons. 1 didn't hove anything, really, any 
involvement with the conference or any 
discussions that I recall afterwards. 

MR. SHAFFER: 

Mr. Gertler, before we leave this, 

there's one sentence that's underlined 

K < 

Page 1. Do you know whose underlining 
1 S ? 

MJL. Jl I C H A E L GERTLER: 

That's my underlining. Because the 
copy 1 had available here today was 
tj|g: one I had worked on. It's my work 
ct. But 1 thought to expedite 
m a "b--t.-.e rs, I'd share it with the witness. 
ktW'-t hat was just an area that I was 
i e s t e d in. 

And that's the reason I only give 
tS 1 !cott Exhibit Numbers so that — You 
know, I don't put these copies into the 
record. 

MR. SHAFFER: 

Okay. 

MR. MICHAEL GERTLER: 

Nobody is going to see them other 
than the witness and the lawyers here. 
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(Whereupon a discussion was held off 
the record.) 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q. All right, sir. Actually, why did 

you keep yourself isolated or insulated from 
the nicotine discussions that were going on in 


Object to the form. 

I'm not aware that I kept myself 


insulate dl. | The only separation that took place 



dup^&g transition period was that Bob 

Sanford rcbn'jtinued to deal with any of the 
smoking a tesL health issues. And 1 didn't get 
involve < H7lj h it, I had no background at all. 
fen# So as far as it relates to 


nicotin#rf^m unaware of keeping myself not 


ut it was -- there was no intention 
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A. (Witness reviews document.) 

Q. Now, is it a fact, sir, that this 

is an internal correspondence directed 
specifically to you? 

A. Yes. 

And did it come from someone in 

ment by the name of D, L. Gordon? 
Yes, it did. 

And is it with reference to the 
eeting I just discussed with you 
lace on February 14th, 1986? 

5 That appears right. 

It does. 


Q. 

your d ei 







S'HAFFER: 

Object to your narrative comments on 
s w e r . 

EXAMINAUMI BY MR. MICHAEL GERTLER: 

QAnd, sir, is it also a discussion 
now involving you directly about which projects 
you want to be — have received by B 6 W? 

A, (Witness reviews document.) 

Q. Is that what it talks-about? 

A. This is a discussion about the 

information that we wanted to get, yes. 

Q. And in the first paragraph, though 
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you place on any phrases that you quote. 
MR. MICHAEL GERTLER: 

I’m sorry you don't like my 
interrogating technique, but I will 
continue. 

MR. SHAFFER: 

I'm objecting to the form of it. By 
per emphasis on certain words as you 
q 1 ! from the document. 

ICHAEL GERTLER: 

That's why we're advocates in the 
e. You do it your way. 

BY MR. MICHAEL GERTLER: 

Now, sir, let me ask you did I read 
ly ? 

I think you read one word wrong. 

| What 1 s that? 


j think you said "received" instead 
of "reviewed." 

0* I did? Well, let's read it again 

and let's read the pertinent part. And you 
correct me if I'm wrong. "This note and the 
attachments will summarize discussions held in 
your office on February 14, 1986." The "your 

office" refers to you; right, Mr. Kohnhorst? 
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A, I believe that's right. 

Q. It goes on to read, "At this 

meeting, we reviewed BAT projects and agreed on 
a summary listing of those that we will request 
we be barred from obtaining information on the 
BAT g r q u p information system." 


Did I read it correctly? 


I think so. 


-iP Now, who is the "we" be barred? 
Now, we were asking for specific 
projec ts'I f y o m BAT and only those coming over 
t grJS^p information system that was going 


to be developed. 


And the "we" is Brown and 


Willia 




correct? 


Yes . 



And the group information system 


was the : sys’tem provided for transmitting 


scientific documents,* correct? 

A. I don't recall specifically. I 
think it was to do like project updates. I 
think major reports would still c'o me in, what 
we called, you know, brown folder reports, 
reports, hard copy reports. And, ultimately, 
the system didn't accommodate selection, so we 


http://. _ 
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got all the documents 


Q • So you, in this letter, indicate 

you wanted certain documents barred but later 
on you say you lifted that request? 


MR. SHAFFER: 

. Object to the form 

m.ES'V I T N E S S : 


EXAMINE 





though 


and not 


BY MR. MICHAEL GERTLER: 

Or you never lifted the request? 


Okay. 

I'd like to answer the question. 


Oh, okay. 

We were requesting specific items 
ything. The system wouldn't 


accommodate, as best I remember, selective 
sending, so we got all the updates that 
existed. So 1 think, I think this didn't 
really narrow down specifically to. what our 
interests were. It all came over the system. 
That's to the best of my understanding. 

Q. You said to the best of your 
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understanding. So you must have sent a letter 


after this retracting your request to bar 


certain types of projects; right? 


MR. SHAFFER: 


Object to the form. 


We never retracted anything. We 


I asked 



specific projects only. And the 


best o: 


understanding is they couldn't 


accommodate. They had to send all that was 


in the I 


EXAMINE 


BY MR. MICHAEL 6ERTLER: 


Well, you sent copies of this 


document to J . K. Wells and J. G 


Ester 1 e>'-4s that correct? 


No, I didn't. 


Oh, you didn't 


That was Mr. Gordon who was in your 


group wi» 


;ng for you who sent them? 


Yes, he sent their copies. 


And you had nothing to do with that 


decision, too? 


He, obviously, was informing the 


people that were involved in the earlier 


discussion, the one that I unfortunately was 


only at for a short amount of time. So this 
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1 

2 

3 

5 i 

SSfifift 

6 



10 


1 3 


Mr. Pepples that you wanted to retract what 
was contained in this document? 

A. We never -- if your word was 

"contracted" -- anything that was in this 
document. 

Q. Okay. So that's what I want to 

Ki. ' 

know. you ever make a decision to change 

what y eluded in this document about 

b a r r i n g^^ej: tain projects? 

U §HAFFER : 

Object to the form of the question. 
X think I've said — answered this, 


BY MR. MICHAEL GERTLER: 
Do it one more time. 


what we wanted, they were unable to 
that with the system. So we were 
told they couldn't send us only documents that 




we were 

interested 

i n . 

They were 

all 

on the 


sys ten. 






22 

Q. 

Let ' s 

read 

directly from 

what you 

23 

said at 

that time , 

sir. 




2 4 

A. 

Yes. 





2 5 

Q. 

Quote, 

"We 

request to 

b e 

— we be 
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barred." Do you see that? "From obtaining 


information." 


MR. SHAFFER: 





Let me object to the form of the 
question. 

MR. MICHAEL GERTLER: 


1 Yes, sir. 


HAFFER: 

That's the third time you've quoted 


! ICHAE L GERTLER: 


Yes, sir. 

SHAFFER: 

' And you did emphasize that word 
Nd" again improperly. And I object 
ie form. 





ICHAEL GERTLER 


Yes, sir . 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Now, did you ever change your 

decision to request to be barred from obtaining 
information? 

MR. SHAFFER: 

Object to the form. 

A. I never made a decision to bar 
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anything, I made a decision of what is useful 
and what we should receive. And there was an 
attempt to just efficiently receive what is 
useful to us. The fact is the system didn't 
accommodate that and we received it all, to 


the best of my recollection. 


Gordon, u 



EXAMIN 


BY MR. MICHAEL GERTLER: 

Well, why did your employee, Mr, 
the word "barred” in his statement? 
I don't know. It may be a 
techni^rierni as it relates to the computer. 

And did you ever talk to him about 

that? 


asked 



Was there a reason why I should? 
Well, if it was improper, you never 


nything to be barred; did you? 
s I didn't say it was improper. 

sssss? 

Well, was it accurate that you did 
ask for certain things to be barred? 

MR. SHAFFER: 

Object to the form, 

A. That’s exactly what I. said. I asked 

for specific things to be included. 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q. No, I said "barred." 
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1 

2 

3 


F" 


21 

22 

23 

24 
2 5 


A. I didn’t ask for anything to be 

barred. 

Q. So this is -- 

A. I Identified what was useful to us 

at Brown and Williamson in our market. And the 
things that were - ~ that weren't interesting to 
rom a myriad of sources, we didn't 


So Mr. Gordon misrepresented what 
when he used the word 

ight? 

He didn't misrepresent it to me. I 
what that meant. We were going to 
e asked for and not what we didn't. 


All right, sir. And on the next 
* document, let me read that 


page of| 

p a r a g r a "Regarding information we obtained 

from thlF^system, it was agreed that myself and 
Gil Esterle would review and alert the law 
department on new entries or updates which may 
need review." 

Now, what did you mean when you 
indicated here that you needed to include the 
law department in reviewing projects? 

MR. SHAFFER: 
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Object to the form. 

A. I didn't — I didn't write this and 

I didn't say that. 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Well, you knew what your employee 

was writing; didn't you? 

I certainly would have read this. 
Yes. 

And I don't -- I didn’t read it at 
now anything other than it's an 
laboration. If things change in 
what we’re going to be receiving, that 
talk with the law department. 

Doesn't it say any new entries and 
any upc may need to be reviewed by the law 



depart 


HAFFER: 

That's an improper quote. I object 
to the form. You misquoted it. 


EXAMINATION BY MR. MICHAEL GERTLER; 

Q. Well, let me quote it verbatim. 

It says, "New entries or updates -which may 
need review by the law department." Correct? 

A. Well, that's not the way it's 

written but 
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Q. Well, you read it. 

A. Well, it says "It was agreed that 

myself," that means Dave Gordon in this 
instance, "and Gil Esterle would review and 
alert the law department on new entries or 
updates which may need review." 



de pa r 


c o11 a bo 


that w 




Now, why would employees in your 
working under you need to 
with the law department on projects 
eing sent to B & W by BAT? 

No, it doesn't say collaborate. It 


s ajgis that they would alert them so that 


he r?t 


an issue that needs to be -- have a 


legal i n"pu t , they would get it 




from 


Is that on scientific projects? 
This was regarding communications 


outside of Brown and 


W i 11 i a info 5 * so it was information that was 
coming in — intended to come in. 

Q, Look at the next page on the Table 

1, which were the projects that your department 
wanted excluded, sir, 

A. Yes . 

Q. Are those the kinds of projects 

that you might want to alert the law department 
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about ? 


A. Some maybe and some not. 

0. Which ones in this list might you 

want to alert the law department about? 


Well/ perhaps "Smokeless Products 


Biological. " 




ICHAEL GERTI.ER: 

Okay. Let's take just a five- 
e break, please. And we'll come back 


y IDEOGRAPHER : 

Going off the record at 3:05. This 
h e end of Tape 2. 

^ (Whereupon a brief recess was taken 


aft Tn is time from 3:05 o'clock p.m. to 


o'clock p.m.) 

IIDEOGRAPHER: 

i 

: We're back on the record at 3:16. 



This is the beginning of Tape Number 3. 
EXAMINATION BY MR. MICHAEL GERTLER: 

Q. All right, sir. The item that you 

said you might want to alert the law department 
about was Number 329, "Smokeless Products 
Biological." Why did you select that one? 

MR. SHAFFER: 
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I object to the form. 

A. I was just trying to give you an 

example. You said what might we alert the law 

department? Obviously, if there was some work 
going on in another country where there was 
controlling agencies or governments requiring 


informa? 


or indices that might be used or 


promulgS 


in the States, you know, it would 


be sensible; to alert them. 


EXAMINA! 


BY MR. MICHAEL GERTLER: 


I In other words, you say that Item 
'9 Vas going on in another country, 


d a ? 



A. ’Yeah. 

Q.l^H Well, all of these projects were 
going o a. i.n-J other countries other than the 


United 


s; isn’t that correct? 


Yes. This short list here, yes 
Was there any reason for that? 
Any reason for? 

For no projects going on in the 


United States? 


Well, there were projects going on 


in the United States. 


Oh, I see. But none of them on 


http:/ 
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this list were going on in the United States? 
MR. SHAFFER: 

Object to the form. 

EXAMINATION BY MR. MICHAEL GERTLER: 


r e 1 a t e i 


Were they? 

There may have been projects very 
some of these going on in the United 


States# 


inform 


the p ri 




it's possible. 

Wasn't that one way to keep the 
i away from plaintiffs was to conduct 
s outside of the United States? 



HAFFER: 


States 


as far 



I object to the form. 

We did the research in the United 
we needed for our market. We did. 


know, almost exclusively 


EXAMINAl 


BY MR. MICHAEL GERTLER: 


Wasn't that one aspect of the 
discussions that you had in that meeting is 
whether to conduct the project research outside 
of the United States? 

A. I don't know what discussion you're 

referring back to now. 

Q. The one we've just been talking 

about for the last hour. You want me to get 
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that information back out again about that 
discussion you were having with the two lawyers 
and Mr. Esterle and yourself? Do you remember 
that meeting that you had? 

A. I recall a very brief meeting that 


I was only at a portion of with one lawyer and 


two s c i& 



I sts or engineers. 

| Well, at that meeting that you were 




only at a portion of that you are testifying 


about nS 


jjdidn't they discuss whether to 


conduct^pjects in the United States or 


de ,K<a,f the United States? 


I'm not aware of that being the 



topic. 


topic was what information we want 


to r e c e rom outside. We were conducting 


all the 


in Brown and Williamson, as 1 


recall, 


:|t he Brown and Williamson laboratory 


a nd/or 


acting them through some agencies 


perhaps. 

Q. I s e e . 

A. But that would be a minimum effort. 

Q. I see. Well, anyway, -the document 

we're looking at pertained to the excluded 
proj ectB were all done outside the United 
S t a t e b ; correct? 
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MR. SHAFFER: 

Let me object to the form. I don't 
know which documents you're talking about. 
MR. MICHAEL GERTLER: 

Oh, you don't? 

SHAFFER: 

I 

| I really don ' t. 

MICHAEL GERTLER: 

I All right. 

SHAFFER: 

You've had three or four that you've 
e'reference to. 

IICHAEL GERTLER: 

This is "Exhibit Number 2411." And 
wlFrri on Page Bates Number B & W 136189, 

! e 1 ve just been testifying we 
't -- but the witness has been 

" I •> 

tfying about this document. 

And he said the reason he might 
report this to the law department, this 
Number 329, was because it pertained to 
something going on outside -the United 
States. And I asked the witness weren't 
all these projects going on outside the 
Uni ted States. 
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THE WITNESS: 

But that was not ray answer. 
EXAMINATION BV MR. MICHAEL GERTLER: 

Q. Oh, what was your answer then? 

A. The best I can recall, restated, I 

Bald -- You were asking for an example of what 
we m1g ert the law department. And I said 

- I j i icked one without any particular 

careful ^ Ityp ught and said if it related to 

at might be a government agency or 
trol agency that might be asking for 


that could get promulgated into the 
ould be reasonable to alert the law 

I see. You're changing your 
ow; right, sir? 

HAFFER: 

I obj e ct. 

Well, maybe I should go back and 



A. 

read it. 

MR 


Wait a minute . 


SHAFFER: 

Wait a minute, 

obj ect to that. 

MR. MICHAEL GERTLER: 

Well, we will. We will. 
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MR. SHAFFER: 


I object to that comment. And I 


don't think it's a question. But be that 


as it may, narrative comment or question, 


I object to the form of it. 


EXAMINATION BY MR. MICHAEL GERTLER: 


Are you saying now, sir, that you 


didn't ri-f - your prior answer indicate that the 


reason vpy selected 329 was because it may 


overnment outside the United States? 



; That was part of the answer. 



Yes, sir, 


Now, let's look at all these 


projects v ""tjjj at were excluded on this list, sir. 


;;Swmv.w.wm 

A vast :p or cion or proportion of those projects 


dealt wis 


?cancer and the biological effects of 


smoke; 


' t they? 


SHAFFER J 


Object to the form. 


I don't see any references to 


cancer. Maybe I'm overlooking something 


EXAMINATION BY MR. MICHAEL GERTLER: 


Well, let's go through them, sir 


And maybe it would be easier for you if you 


continue to flip through these pages and get 
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to the summary of the excluded projects, which 
would be at page 6 & W 136197. 

A. (Witness reviews document.) 

Q . Let’s look at the first one. It 

pertains to Number 39 or — Let me double-check 
that. Jes, 39. Do you see that? 
yes. 

Cf. 'T' 1 Now, when there’s a reference to 


nitrosai 


s, you recognize the word 


"nitroi 


, e s " ? 


Yes. 


op i ni on® 


samines 




Do you agree, sir, that scientific 
consistently found that nitro- 
the most abundant and strongest 


carcinogens in tobacco smoke? 


Yes, I’ve heard that reference. 
So when they're referring to 


project Stnat deal with nitrosamines, they're 
referring to an aspect of cigarette smoke that 
is related to cancer; isn't that correct? 

MR. SHAFFER: 

Object to the form. 

A. This project that you're referring 

to is not about cigarette smoke. It's about -- 
It's about the formation of nitrosamines in 
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early tobacco cultivars. And I think this is 
a crop that's in Brazil. So that must be the 
reason that there wasn't an interest from the 
scientists in R £ D because we don't use that 


EXAMINATION BY MB. MICHAEL GERTLER: 


Well, actually, it says nitrosamine 
Do you knc-w what that means, sir? 
It does cover that as well. 

What does that mean? 

That would be in the smoke from 



And when they talk about nitro- 
r, they're talking about cancer; 
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Object to the form. 


EXAMINATION BY MR. MICHAEL GERTLER 


Tobacco smoke? 


A. I think there's -- there is 

evidence, I'm not very familiar with it, of 
nitrosamines in certain biological systems 


that 
You knot 


vitro. 


of con 



Ifce a negative result toward cancer 
^h ether it's animal studies or in 
||pn ' t know. But it is a compound 
PI and one that would like to be 


minimi^eqT^ if not reduced -- if not eliminated 


11 e b . 


" " Well, let me read to you, sir, from 

the t e s t ly n v of Mr. Nicholas Brookes, who is 
CEO of OTroWn and Williamson, and tell me if you 


agree 


s answer? 


AfP 4 !*? (Witness nods head affirmatively.) 

"QUESTION:" And this is at 
Brookes' deposition taken on 11-2-2000, Page 
146, Lines 13 through 17. 

"QUESTION: You accept that 

scientific opinion that nitrosamines 
are the most abundant and strongest 
carcinogens in smoke?" 

His answer: "As I said, I've 
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testified to that. I'm sure. And that's 
what I had been advised." 

Do you agree with that? 

A. I think it sounds right. 

Q. So why is it, sir, that you wanted 

to e x clude projects that dealt with the 
delivenitrosamines? 

|j|rj HAFFER : 

Object to the form. 

Any reports that ultimately would be 
put to he r upon the completion of this work 
e to Brown and Williamson. The topic 
at han do we want interim reports? And we 


were ide 



fying those of primary interest only 


.Vi..r.V.V I.v.y 

to receive the interim reports. The topic here 
that yc%rreferred me to is about burley 

tobaccds sin Brazil and, presumably, the smoke 

P§L™,, I 

from t h : 6 se burley tobaccos of which we don't 
use. 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Well, sir, go ahead to the next 

project and look and see what it refers to. It 
refers to Virginia blends. Do you use Virginia 
blends ? 

A. (Witness reviews document.) 
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Do you or don't you? Can you 


answer? 


MR. SHAFFER;: 


Wait just a second. 


MR. MICHAEL GERTLER: 






It's a very specific question 


HAFFER : 


” 1 Well, you haven't given him a chance 
|gyen read the paragraph. 

Michael gertler: 

Jjjjj That has nothing to do with it. 
e 'asked him if he uses Virginia blends. 
HAFFER s 


& You’re arguing with the witness. 

1 object to the way you're treating 
fitness. 

S BY MR. MICHAEL GERTLER: 

^ Did B t W use Virginia blends? 


MR. SHAFFER: 

Let him have a chance to read the 
entire paragraph. 

A. (Witness reviews document.) We 

normally do not use a blend that we would 
characterize as a Virginia blend. That's 
normally a United Kingdom or an English blend 
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But we do use Virginia style tobaccos. 
EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Now, that second project dealt with 

the delivery of N-nitrosamines. Do you know 
what that refers to? 

A. Yes. 


N-nitrosamines are tobacco-specific 


n i t r o 8 4 nvi n ^ s ? 


Yes. 


You weren't interested in that 


pro jeci 


or fre 


course 


the j u: 


that a 




We weren't interested in a monthly 
update. The final reports, of 
ild be available. 

Do you have any evidence to show 
at you ever received the reports 
sted as excluded projects in this 


p a r tic uTar 'attachment to your letter? 

A. I don't have particular evidence 

other than a recollection that we went through 
the R & D library's files and there was some 
comparison with the reports sent out by 
Southampton. And we, as I recall, the vast 
majority of those are -- were in and are in 
the R & D library. 
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Q. So you don't have anything in 

writing? You just want the jury to believe 
you; right, sir? 

MR. SHAFFER: 

Object to the form. 

EXAMINATION BY MR. MICHAEL GERTLER: 

Is that what you want? 

I think the evidence -- the facts 



for them 


I don't have the facts in 



It says !r 
smoke in 




Yes, sir. 

Now, look at the next project, sir. 
iochemical effects of mainstream 
perimental animals." Why weren't 
you intse'FeSted in that? 

SCHAFFER : 

N Object to the form. 

I don't know. I don't know why that 
determination was made. 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Do you know why the determination 

was made on any of these projects-that dealt 


* 


23 

24 

25 


with nitros amines? 

A. I'm only aware of, broadly, that 

the determination was -- there was a selection 
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of any development activities that were of 
immediate interest to the current R & D program 
as it relates to just the interim reports only. 

Q. You after -Excuse me. You, in 

the last two responses, you have unilaterally 


decide^ to use the word "interim reports." Is 


there 



erence in the two letters I showed 


you to Ft-tea t, that you wanted to make a further 


discuss 


/about, sir? 


Object to the form of the question. 


(Witness reviews document.) I think 


I was rfe carl ing. And it does refer to the 


abstract^f the interested projects. 
examination BY NR. MICHAEL GERTLER: 


interim* 



It doesn’t say anything about 
orts; does it? 

Wo. Here it refers to it as 


abstracts, as I just said. 


Yes. Abstracts are summaries of 


the - 


MR. SHAFFER: 


Did you finish your answer? 
MR. MICHAEL GERTLER: 

I'm sorry. 
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MR. SHAFFER: 

He was right in the middle of his 
answer defining "abstract." And you 
interrupted him. 



MR. MICHAEL GERTLER: 
I'm sorry. 

K . 

Mfi# 


HAFFER: 

| -«f- | Let him finish his answer, please, 
Mk MICHAEL GERTLER: 

Yes, sir. 



EXAMINA 

Q 1 
aJ 

that ref® 


BY MR. MICHAEL GERTLER: 

$ 

Go ahead. Finish your answer, sir. 
I don't think I have anything else 


to it as abstracts. My recollec¬ 


tion i s !' t hlrt these were project updates, m a y b < 


SmwwMS 



to in any of this text as 
project updates, not a final 
t's to the best of my recollection. 
Yes, sir. 

Now, sir, let me ask you bottom 
line, sir, in your judgment, does smoking cause 
lungcancer? 

A. I think based on all the 

epidemiological information, given the absence 
of any direct mechanism, but in the absence of 
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any other explainable scientific reason, it 
likely does cause lung cancer. 

Q. That's your opinion? 

A. That's the opinion I've formulated 

listening to the scientists. 

When did you come to that 
sir? 

^I think I've always had a view that 
significant risk factor. And in the 
of years, our scientists have 
is over and over. And their 
iVe is as I said. In the absence 
ttr cause for this higher level or 
if cancer among smokers, even without 


a clefirfunaerstanding of the mechanism, that 

SWwWAViVioty, 

s mo k 1 11 h e r a cause or a contributor to 

lung capRljPij. 

QWhen did you come to the conclusion 
that smoking causes lung cancer? 

A. No, I don't personally know. That 

is the best view of the scientists that -- 

Q. When did you come to the conclusion 

yourself? 

A. that work for Brown and 

Williamson, their informed view is over the 
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last couple of years they can't come up with 
another plausible explanation. That’s the view 
that the people that are closest to the science 
and the epidemiological information have come 
to. 1 don't have any reason to disagree with 


When did you come to the conclusion 


y ou r b e h a t smoking caused lung cancer? 



A - . i The answer is I don’t know if it 

I : : . *- 

causes .4 r not. But the best informed - - 

I Sir, I didn’t ask you if you knew 


.d'you reach a conclusion in your own 


mind' 


Well, if you don’t know, you can’t 


have a leonelusioti; can you? 

Well, yes, you can. You can make 
your o wlhipl inion and judgment about it. Have 
you trila^lo do that? 

A. I think it’s very likely that it 


does. 


conclusion? 


Now, when did you come to that 


I think over the last couple of 


years. I think it’s very likely that it causes 


cancer. 
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Q. Now, what made you reach that 

conclusion over the last couple of years 
that you didn't hold before that? 

A. I think I've always had a 

perspective that it may cause cancer. I've 
had - - 

ipsPlt That's not the question. 
iR. r - % H A F FE R : 

^ x Well, Mr. Gertler, he hadn't 
hed his answer. 
tlfPiP'WICHAEL GERTLER: 

But he's not answering the question 
HriH’Tn not being responsive. 

MR^ShAFFER : 

vjell, that was the first phrase of 
- nswer. If you'd let him finish his 
r > he'll answer it. 

I C H A E L GERTLER: 

Well, it would be very inconsistent 
for him to start out with ’’may" when the 
question was: When did you reach the 

conclusion that it was more- likely than 

not that it caused lung cancer? 

MR. SHAFFER: 

Well, why don't you let him finish 
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his answer, 

MR, MICHAEL GERTLER: 

I'd like a "Yes" or "No” and then an 
explanation. 

MR. SHAFFER: 

You asked him for a date. You want 

K 

- do give you a "Yes" or "No” on a date? 
MpK tjlCHAEL GERTLER: 

^ ^ No, I wanted him previously to tell 
miisllii es" or "No." But I won't argue with 
ytfWpl w e 'H talk about the date now. 
E>|5iJ[NAp|o1l BY MR. MICHAEL GERTLER: 

* Q Okay. Go ahead, sir. What was the 

date y o u'-'rja ched that conclusion that smoking 


likely ®s lung cancer? 


A| ; 

1 think ^ 
cancer.N 
decades. 

Q. 


I think for years, for many years, 
a likelihood that smoking causes 
risk has been understood for 


Q. Now, when you say for years you've 

reached that conclusion, you're talking about 
decades? 

A. I've had some view that smoking may 

cause cancer — 

Q. I didn't say "may.” I said when 
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did you reach the judgment -- 


MR. SHAFFER: 


Mr. Gertler, again — 


MR. MICHAEL GERTLER: 


He's not answering the question. 


MR . SHAFFER: 


Let him finish his answer. 


ilCHAEL GERTLER: 

You want to get to the airport? 


iHAFFER : 




Well, we'll stay here 
MICHAEL GERTLER: 

^ All right. 


M ROfcS H A F F E R ; 



- - until you let him have a chance 


nish his answer. 


EXAMINATION BY MR. MICHAEL GERTLER 


All right. Then just go on and -- 


Do you want to say something, sir? 


sorry 


What is the last question? I'm 


Have you reached the -conclusion 


going back decades that smoking likely causes 


lung cancer? 


Likely, yes 


ONE SHELL SOUARE, SUITE 260 ANNEX HUFFMAN & ROBINSON, INC. 

NEW ORLEANS. LOUISIANA 70139 CERTIFIED COURT REPORTERS 


(504) 625-1753 
(600)749-1753 




fv.industryd ocuments.ucsf.edu/docs/jphl0Q01 







243 


Q. Now, do you understand that that 

was Brown and Williamson’s position as well 
going back decades? 

A. Not precisely, I don't believe, 

Q. Did they have a different opinion 

or position on it than you did? 

2 think it’s been known that there 
i s a h isk. And that defines some likeli¬ 
hood. think that understanding has been 

- - 2 t hlfelffci that’s been the view of Brown and 

fessssssassd 

for a long time. 

Well, your answer, sir, as I 
it, was that, you reached the 
that it was more likely than not 
g caused lung cancer. Am I wrong 
about h&^W# interpreted your answer? 




HAFFER: 

Object to the form. 

A. I didn't say that. I mean, what I 

did say, we can -** I can try to repeat it or we 
can read it. 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Well, just interpret it for me so 

we can understand it. 

A. I think I've been very clear. 
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MR. SHAFFER: 


Object to the form. 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Well, what does "likely" mean as 

you’ve just used it repeatedly? 

A. There's a higher probability. 


There 


%risJt of it causing cancer, you know, 


based 


Well, which is it? A higher 


probab; 



or a risk? 


HAFFER: 


Object to the form of the question. 
There is a risk established because 


of the 


Lher statistical evidence that came 


from epTcTe^iol ogical information. So that 


s u g g e s ere is a higher risk. And in 

layman 'If^Plrins, that means it, you know, it 


may c a ule Iancer. And the epidemiological 
information is so strong that it likely does. 
And that is the view of the scientists that 
it does cause and/or contribute to cancer. 
EXAMINATION BY MR. MICHAEL GERTLER: 

Q. So you used the word "likely," you 

used the word "does," and you used the word 
"risk." And all that boils down to, sir, is 
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pi 




that, in your judgment, smoking causes lung 
cancer? "Yes' 1 or "No"? 

A. I think it probably does. 

Q. And that view that you have has 

gone back decades; is that right? 

A. No. 

How far has it gone back, sir? 
^IW-1SH AFFER : 


^ ^ Mr. Gertier, quit yelling at the 

^^HjICHAEL GERTLER : 

I'm not yelling. I'm talking. 
ff“4 H AFFBR : 

' "-v. You're leaning right up in his face, 
ye 11in g at him, 
ty^p^ICHAEL GERTLER: 

^ You think so? 

AFFER : 

Please be courteous to the witness. 
MR. MICHAEL GERTLER: 

I am being courteous. If I can get 
an answer, I'll even be more courteous. 

MR. SHAFFER: 

You've gotten a number of answers. 
MR. MICHAEL GERTLER: 


i 
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I know. And different ones, 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q. How far does your conclusion that 

it's more probable that smoking causes lung 
cancer go back? 

For a long time. When you say that 
le that smoking causes lung cancer, 
the statistics say. 

Now, sir, you testified in August 
er oath that it was your opinion 
that it hfa's not been proven that smoking causes 
lu*>» ca i|er. Do you remember saying that? 

Ar 

Qu¬ 


it's p 


that's 


of 19 9 




Yes. 

Are you changing that now? 


No . 

You still don't think there's 
roof that smoking causes lung 
s'^t hat what you're telling the jury? 
No . 

Well, which is it? 

Well, -- 

Is there or isn't there enough 
proof that smoking causes lung cancer? 

A. It's a judgment. And I think the 

judgment, best informed judgment is that it 
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does cause cancer, lung cancer. 

Q. All right. So what you said in 

1999 just isn't true today; is it? 

A. On the basis that I made that 

answer, if your assumption — if your 
definition of "cause" requires the under¬ 
stand! a mechanism, it's still not there. 

But in © of that, I think the scientists 

I know ^scientists at Brown and Williamson 
believe^ that there's no other plausible 

that it does cause cancer. That's 


Very clear to who, sir? To you? 
Yes . 



q r-- To your knowledge, has it been 
proven, UbA-sj e d on the epidemiology and all of 
the e v i present today, that cigarette 

smoking a%% es lung cancer? 

A. I think that is the judgment that 

the scientists have come to. That based on all. 
the information, which is what your question 
was, including the epidemiology, including the 
absence of other plausible explanations, 
including the high risk factor that, yes, it 
does cause cancer. 
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Q. So when you said in 1999 under 

oath that it's not been proven that cigarette 
smoking causes lung cancer, that wasn't 
accurate; was it? 

A. I think it was accurate in that 


point in time. I think in light of what I'm 


saying^ 


% the view, the judgment of the 


scientist's^ has moved on. That doesn't make it 


inaccuoi 


It was, I think, the most accurate 


I couldft^y it in that period of time 


> Sir, in your opinion, does smoking 



|e cteonic obstructive pulmonary diseases? 


I'm not sure of the statistics on 


it. I ttHLjj k, again, there’s a lot of epidemio¬ 
logical feo rmation that says it's high risk. 
And it in fact, cause the obstructive 

problemIPsp'i the lungs. 

Q. ! 'Do you have an opinion, sir, about 


whether smoking causes chronic obstructive 
pulmonary disease? 

A. No, I don’t know. It seems very 

likely in some people that it does'. 

Q. Do you know what Brown and 

Williamson’s position is on that? 

A. No, I'm not certain, I believe 
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http ://l 


there’s — the evidence will -- I mean/ the 


website and the scientists can speak for 


exactly which diseases there's enough risk 


factors associated to come to the same 


conclusion that cause exists. But I can’t 


go through all the list with certainty. 


Well, sir, let me read to you what 


your Cl 


about that on 11-2-2000 at Page 


2 01 at LJ, n m s 123 to 125 and Page 202, Lines 1 


through! 


PH A F F E R 


Do you have a copy of that to show 



ICHAEL GERTLER: 




1 do . 


1AFFER : 


Yeah, we’d like -- I'd like for you 


16 ' 1 et him take a look at it. 


MR. MICHAEL GERTLER: 


All right. 


MR. SHAFFER: 


What were the pages? 


MR. MICHAEL GERTLER j 


I'm now at Page 201. And 1 believe 


it's at Lines 23 to 25. 
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reached an opinion about whether smoking causes 


pulmonary obstructive lung disease; correct? 


No, I was very aware of the risks 


but 1 hadn't formulated that view. 


Now, in your opinion, sir, does 


smoking cause emphysema? 



Again, I don't have an independent 


view. ow that it's always been a risk 


factor 4 ,nd it likely does for some people. 


but — 



Well, you know what's strange? In 


i you want that testimony, you said — 


s - Aua 


the 4th, 1999 at Page 61, Lines 9 


through 


'of your sworn statement, here's the 


q u e s t i o answer. 

Was J Question to you, sir -- 


IHAFFER : 


Do you have a copy of that, Mr 


Gertler - 


MR. MICHAEL GERTLER: 


Yes. 


MR. SHAFFER: 


-- so we can take a look at it? 


MR. MICHAEL GERTLER: 


Yes, sir . 
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MR. SHAFFER 


And I object to the form of your 
narrative commentary that it's strange. 

(Whereupon a discussion was held off 
the record.} 

MR. SHAFFER: 


EXAMINi 


What page did you say? 


BY MR. MICHAEL GERTLER: 


t h r ou 



,s I'm reading from Page 61/ Lines 9 
if where it says that: 

* "QUESTION: To your knowledge, has 

een proven that cigarette smoking 

A 

Is disease?" 

And your answer was: "No, To the 


bjnnnof my knowledge, I'm not aware of any 

^■V.SVkW.'A;^ 

d jjkatoft. af se that the mechanism and the cause 
i|pfPisociated with cigarette smoking." 


"QUESTION: My question didn't 

mention mechanism. If you want to 
clarify, feel free to do that. All I'm 
asking is, to your knowledge, it has not 
been proven that cigarette smoking causes 
any disease; is that correct?" 

Your answer: "To the best of my 

knowledge, cigarette smoking has not been 
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proven to cause any disease." 

Did you testify to that, sir, in 
19 9 B, under oath? 

A. Yes, under this definition that I 

had in mind regarding the need for an 
understanding of the mechanism, I did. That 


was t h el 



inition I was operating under 


de f init 


| Yes, sir. 

But the question was it didn't — 
mechanism. Do you see that? 
But causes disease requires a 
that's all I'm saying. That the 
I was operating under required, 


at 


that 1 h’eWd from our scientists, required an 


understanding of the mechanism of disease. 

^W.V. VVl v 



And 


Q,P^P§j: So when you testified under oath, 

1 quote ^oiH: answer, "To the best of my 
knowledge, cigarette smoking has not been 
proven to cause any disease," you were thinking 
in your mind a definition that you didn't 
explain at the deposition; isn't that correct. 
Sir? 

MR. SHAFFER: 

Object to the form. 
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A. Well, I think 1 did talk about 

several times what was required to establish 
cause . 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Well, as you sit here today under 

oath, sir, I'm going to ask you the same 
quest! My question doesn’t pertain to 

mechan 1 f you want to clarify, feel 

free to^^so. All I'm asking is, to your 
k n o w 1 e has it been proven that cigarette 

smokinses any disease? 

Yes. 

glpikil which diseases, sir? 




I'm only certain that lung cancer. 


But I see from the testimony of Mr. Brookes 

"I 

that chrespiratory blockages also is 
caused ^^iigarette smoking based on, I assume, 
the b e s K^p ut from our scientists. So I can't 
go through the list. 

Q. Now, the reason that you're not 

willing while you were at B & W to admit that 
smoking causes any disease, sir, was because 
of these lawsuits; isn't that correct? 

MR. SHAFFER: 

Object to the form. 


HUFFMAN & ROBINSON, INC. 

certified court reporters 
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A. I was trying to answer the questions 

honestly and with the input that I had. 
EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Now, let me show you a document, 

sir. Let's see. This is "Scott Exhibit 2171." 
And ask you if you recognize this document? I 
think ||^^% ere the author of the document; 
w e r e n ' f/-*y-olb, sir? 

{Witness reviews document.) Yes. 

Is that your signature? 

(Witness reviews signature.) Yes, 


And you wrote this letter; correct? 
(Witness node head affirmatively.) 




I believT'"that 1 s correct, yes. 


B 


And you wrote it to Mr. J. A 
British-American Tobacco, 
irrect? 

Yes. 

And you called him Alan; correct? 
Yes . 

And in your letter in- the last 
paragraph on the first page, you say the 
following, quote, "Within B 4 W, we have rarely 
attempted to develop new products specifically 
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designed to deliver low carbon monoxide." It 
says CO; correct? That's what it says? CO? 
Are you reading on? 

A. No, I'm sorry, I don't see that — 

This is the last paragraph? 

Q. The first page, sir. 

Oh, the first page. That’s why I 
don't t . 

0 ^ . ^ Now, let me start again. Does CO 
refer rbon monoxide? 

Yes. 

So let me read it, sir. It says, 

W, we have rarely attempted to 


d e v e1o products specifically designed to 

de 1 i ve rf'Tow carbon monoxide except perhaps a 

Fact that was kept ready on a 
s in the event of a marketing need 
for suctr’p^oduct . » 

Now, you wrote that; didn't you, 





t u r n k e 


sir? 

A. Yes, 

Q. Now, you actually had-ready to be 

marketed a product with reduced carbon 
monoxide; isn't that correct? 

A. It was a product, an improvement on 
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Fact that reduced to some extent the level of 
carbon monoxide. 

Q. And carbon monoxide is considered 

to be one of the hazardous components of 
cigarette smoke; correct? 

MR. SHAFFER; 

. 

Object to the form. 

CO is undesirable. 

BY MR. MICHAEL GERTLER: 

Yes, sir. 

But you didn't market that product, 
di^you? Did you, sir? 

FFER : 

Mr. Gertler, would you please keep 
yfnTF^voice down and stop yelling at the 

w |yyyp|s s . 

Apiliii! 1 need to put this in context 
because NpS^a nd so 2 need to read it a little 
bit because I can tell you that -- 
EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Well, can you answer the question 

I just posed? Did you ever market the product 
that's referred to in this letter as Fact with 
reduced carbon monoxide? 

A. I'm not certain. We may have. 
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That's the reason I wanted to just read it and 
see what is in it. We also reduced the carbon 
monoxide of all of our blends with SOS, which 
we developed. So we took carbon monoxide of 
our products right across the board down. 

(g. You did? 

That's correct. 

So you never marketed the Fact 
d you ? 

I think I just told you I need to 
-- understand the context of this, 
ell you that we did have research to 
possibilities of reducing CO. And 
, developed a technology, shredded 
stem, tTTaTH reduced it in all of our products. 

1 fiirwMeooco^ 

Well, let's read the last paragraph 
of this ter together then, sir, and let's 

see wha^Tlis going on at B £ W at the time. 

It says, "Beyond these plans, the emphasis at 
B & W is on product amelioration. The major 
part of our resources is devoted to understand¬ 
ing what contributes to the harshness of 
cigarette smoke, 

"Improvement of our products to 
achieve superiority over competitive products 
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is a more pressing need. Therefore, I do not 
see involving ourselves in designing products 
with the limited objective of reducing carbon 
monoxide in the near future unless marketing 
needs dictate otherwise." 

That was your statement; correct. 



Object to the form. 

BY MR. MICHAEL GERTLER: 

Did I read it accurately? 

Yes, you read it accurately. 

And you were the one who wrote it; 


Right. Of course, that follows 
just covered, that we are putting 
11 reduce the carbon monoxide by 10 




paragraph, didn't you, sir, that you weren't 
about to put an emphasis on marketing that Fact 
product; correct? 

MR. SHAFFER: 

Object to the form. 

EXAMINATION BY MR. MICHAEL GERTLER: 


^ That's the essence of what this 


says; ifsfr* <f it, sir? 


IHAFFER: 


Object to the form. 

No, I don't think so. Fact was an 


m eas t a 1 - - It was a new product. We put 


it out.■ 


's not R & D's -- You know, R t D 


is r e s p oWve to changing the product over a 
period pT”1t ime. The product was just newly put 
out. Iall sorts of gas phase reduction, 
which w jPilfp%^h e basis of it. This product was 
d e s i g n e dYb 5 produce a low gas phase. 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Let's see. You say here, "I do not 

see involving ourselves in designing products 
with the limited objective of reducing carbon 
monoxide." You say that; don't you, sir? 

A. Yes. The work goes on at 

Southampton but we weren't getting involved 
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with it at that stage 


I see. 


So you had the option to get 
involved in it, but you decided that that's not 
where you were putting your emphasis at Brown 


and Williamson/ right? 



Obviously, at this moment, we had 
already^ |e significant reductions in our CO. 


They ha 


vities going on. And we weren’t 


g e 11 i n olved at that stage. 


Now, did you significantly reduce 


arj&pn monoxide in Kool filter regular 


cfgare tl 


Excuse me. Did you significantly 


reduce c a r b o n monoxide in Kool filter full- 

flavors cicl^g arettes? 

AI think so, yes. 

What did you reduce the carbon 
m o n o xidm and what did you reduce it to? 

A. 1 don’t know the numbers. All I 


can refer to is, you know, from this almost 
20-year-old document that the CO was reduced by 
10 percent where we used the SDS.- And to the 
best of my recollection, that was implemented 
in all the products over a period of time as we 
had capacity to manufacture it. 
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Q. Now, if you would have actually 

marketed the Fact product, how much lower would 
the CO have been reduced below the SDS level? 

MR. SHAFFER: 

Object to the form. 

I don't know. 

EXAMIN&gTmJ BY MR. MICHAEL GERTLER: 

But it would have -- 
I think the! basis for reduction 
would been to lower the tar delivery of 

the p r cfd y c. t . As you'd lower tar delivery, 

jge^ess CO. So I'm unaware of any other 
tech’noljjoj^ to reduce CO other than SDS. So 
the red yTfefe^i on would be generally proportional 
to tar 

All right. So is it fair for me 
to conPi that you didn't market the Fact 
product^>e4ause you were reducing the carbon 
monoxide levels in all of your brands to the 
same level that would have been included in 
Fact ? 

A. I don't think that's accurate the 

way you stated it. We were introducing SDS 
which reduced the carbon monoxide delivery. 

The only other method that I'm aware of is to 


elivery, which would -- 
■* w 
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1 some -- asked you some questions about the 

2 level of nicotine in Barclay as compared to 
ps3<^ the full-flavored brands. And I showed you a 

i s 

document dated January 20th, 1981. 


y ou ? 


Do you s 1111 have that in front of 


1 do. (Witness reviews document.) 


with ri 


Have you reviewed that document 
<nce to the tables that pertain to 


the 1evtfl of pH and nicotine in Barclay? 


AL S 16 that Table 1 you're referring 



That's the first one, yes. 
Thank you. (Witness reviews 


documen 


Do you have another copy of that 
January 20 document? 

(Whereupon a discussion was held off 
the record.) 

THE WITNESS: 

I see the table. 

EXAMINATION BY MR. MICHAEL GERTLER: 

Q, Is it correct that on that Table 1, 

it shows that Barclay delivers more extractable 
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nicotine than does the full-flavored product 
referred to as Viceroy? 

A. I * m not familiar with this at all, 

so I wasn't involved in these -- in this 
period. I think this is -- 
!R. SHAFFER: 

Well, don't guess or speculate. 
EXAMIN BY MR. MICHAEL GERTLER: 

You weren't involved at all in the 
of Barclay? 

Not regarding the chemistry or 
I was -- In 1981, I was involved 



••S' pssiwi Bsasaggstssj 8 

with pl-ant ]de 8 i gn . 


When did you become involved with 


Barclay!? 

* feWWWMlKtVL. 


A|®it# Perhaps in 1983 or thereabouts, to 
the be smy - - 

Now, in what context did you become 
involved with Barclay? 

A. Involved with the machinery to 

produce the filters, 

Q. Were you aware at that; time that 

Barclay had 25 percent more free nicotine in 
their Barclay 85 millimeter brand and 15 
percent more in the Barclay 100s than did your 
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full-flavored Viceroy? 


MR. SHAFFER: 


Object to the form 


This talks about extractable 


nicotine. Is that where you’re referring to? 
EXAMINATION BY MR. MICHAEL GERTLER: 


Yes , sir. 


But it 


So I was not aware of this data, 
whatever it says. 

Do you see the pH level that's 


referred ltd in that table for the Barclay 



MR. SHAFFER: 


Could I get a copy of this document? 


M^^ICHAEL GERTLER: 


I'm sorry. 


«rriHAFFER: 


Here again, I don't have a copy and 
it's hard for me to follow. 

MR. MICHAEL GERTLER: 

Okay. 

MR. SHAFFER: 

Do you have the entire document? 

MR. MICHAEL GERTLER: 

Yes, sir. 
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EXAMINATION BY MR. MICHAEL GERTLER: 

Q. What is the pH level reported for 

the Barclay cigarette? 

A. There's two reported here. For 

Barclay 85, it's 6.84. For Barclay 100, it 
says 6.^76. 

Do you recognize those as being 
of pH compared to your other 

HAFFER: 

Object to the form. 

I'm not: familiar with the range of 
ta here puts it in the middle of the 
ceroy and Cambridge, so I -- 
s another low tar cigarette, so it's 
wer than Cambridge 85 and about the 
bridge 100. 

BY MR. MICHAEL GERTLER: 

So the Barclay product, you say, 
the pH is about the same as the Cambridge 100? 

A. Well, as I said, the Barclay 85 has 

a lower pH. And the 100s is almost identical. 

Q. And how about compared to the 

Viceroy product, sir? 

A. It's a higher pH for the 
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Viceroy 84. 


In the Barclay? 

-- for Barclay is higher than 


Were you aware of that when you 


were employed at Brown and Williamson? 
HR. SHAFFER; 


||P* S : object to the form. 

A.^-1 I don't -- I don't remember any 
great cy^r c# ssion about pH of these particular 
product^ P ? 


EXAMINATION BY MR. MICHAEL GERTLER: 


Do you know how B 6 W got the pH 


up to tfhe" level that's reported in that table? 
H R^S HftFFER; 

—$ You're talking about 19 B1? 

■ ^ 

BY MR. MICHAEL GERTLER: 


Whatever level is reported in that 


table. I think that's about when the product 
came out; didn't it? 

A. I don't recall. But that's 

probably — The pH matches, as I said, pretty 
close to the Cambridge product. 'I don't see 
what do you mean by getting it up? 

Q. Up above the Viceroy product, which 

is the full-flavored regular brand; isn't it? 
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A. I'm not an expert here -- 

MR. SHAFFER: 

Object to the form. 

THE WITNESS: 

-- but I think when you go to 
r ventilations, you get higher pH 
surements. These match up very much 
sother equal tar delivery products, 
I'm viewing the data. 

BY MR. MICHAEL GERTLER: 

I see. 

So is it your opinion that's how 
they go;t the pH level up on the low tar 
products %is by means of ventilation? 

^HAFFER : 

Object to the form. 

1 don>t know this area very well. 

There was no 

MR. MICHAEL GERTLER: 

All right. 

MR. SHAFFER: 

Well, let me instruct" you not to 
guess or speculate. If you know the 
answer, please answer it. But don't 
guess and don't speculate. 


CO 

to 

w 

1C 
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THE WITNESS! 

Well, I’m unaware of any effort to 
get the pH up, I guess, is the answer. 
EXAMINATION BY MR. MICHAEL GERTLER: 

Q. Was the ventilation in the Barclay 

filter %^t he same as in the other B & W light 
produc 

r" 

A. T i No, it was a different design. 

A'.WA'.SlW.W * 


QAjJ It was a different design? 


Yes, 


Did the Kool light and ultra light 


u c h ave the same design? 


1 I believe the Kool ultra does. I 


don't th 


the Kool light does 


Now, does the other B S W ultra 
light pp^rticts have the same design? 

A ^^^ As Barclay? 

Q’. As Barclay. 


MR. SHAFFER: 

Are you talking about now, Mr. 
Gertler, or 1981? 

EXAMINATION BY MR. MICHAEL GERTLEB: 

Q. Whenever they were manufactured. 

I think we were covering a period 
of time -- and I have that information but I 
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don't want to have to spend the time to go back 
— but there was a course of time when Brown 
and Williamson started to market ultra light 
products beginning in 1981; is that correct? 

A. I'm not that familiar. But that's 

approximately the time frame, it would seem. 

I just $i^Wt recall. 


Q | -y 1 And then after that and between 


today, 
ultra 1 


ejf e have been a number of different 
Ml products marketed by B £ W; is that 



correct 


There are a few. 


Of * Yes, sir. 

And all of those ultra light 
productiZljjse the same filter design as Barclay; 

J 

isn’t t o r r e c t ? 


product? 


product ? 


No, I don’t believe that's true. 
Well, the Kool ultra light does? 

I think that’s true. 

Does the Belair have an ultra light 


I don't believe so. 

What other brand has an ultra light 


To the best of my recollection, 
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Barclay does. 

Q. Yes. 

A. And -- That’s all I can recall 

right now is the GPC. 

Q. Were you aware of the allegation 

that c o t n sumers who were smoking the Barclay 

h y , 

product^We inadvertently covering or blocking 
the ve t i on holes, thereby causing more tar 

and n i c osfclji e to be delivered to the smoker than 
r e p o r t e lP%!l the smoking machines? 

. . ; A?Yes, I'm aware of some concern 
r ep|p#r d i blockage of the channel ventilation, 

maybe a p o^jjt he ventilation holes, but I don’t 
r emembe t . 

Qy__ ' Now, where was the ventilation 


AThey're at the mouthpiece. 

Q: At the mouthpiece. 

Were there also ventilation 
channels at the mouthpiece of the Kool ultra 
light product? 

A. Yes . 

Q. Now, after the -- Well, did you 

have anything to do with the FTC investigation 
of that partial blocking of those holes? 
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A. Only as it related to making some 
equipment to respond to some of the changes in 
the product that were made. 


refers to? 


B & W t' 


Do you know what Project Sinus is. 


Project — I'm sorry? 


S-I-N-U-S . 


No, I don't believe so. 

Were you aware of any project at 
estigate this problem of consumers 


inadverteht1y blocking the ventilation holes in 

fiiMf 

t a r ^i.^i y product? 

AThe question was was I aware of it? 
0. Uh-huh (indicating affirmatively) . 

A. 1. .J' I mean, I certainly heard bits and 


pieces. 


as not directly involved with that. 


Do you know what B & W did to 
correct ''th'al problem, if anything? 

A. Yes. 

Q. What? 

A. I'm not sure I know in total. One, 

there was an agreement reached with the FTC to 
change the advertising and the tar delivery on 
the packs. And the design of the product was 
changed somewhat, which I can't recall. 
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Q. Now, the FTC required the numbers 

reported on the pack for Barclay to be 
increased; correct? 

MR. SHAFFER: 

Object to the form. 


allowed 



I think the -- that's correct. They 
99 percent tar free. And the agree¬ 


ment wa^ftHat it was maybe a three milligram 


instead^yone . I don't recall for sure, but I 


think t I 


Nwa s it. 


EXAMINATiptl B V MR. MICHAEL GERTLER: 


Whatever it was, it was higher than 


what origin#lly Barclay packs reported to the 


consumers isssc o r r e c t ? 


Yes. 


did the 


Now, what about the design? When 
gn change on the Barclay filter or 


channel ! ve ntilation? 


A. I don't remember the year. 

Q. Are you certain that that design 

was changed? 

A. I believe so. But certain, no. 

Q, Would the CEO of the company have 

known if the design was changed on the Barclay 
product ? 
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A. The CEO at that time? 

Q. Yes. 

A. Yes, 

Q. Mr. Brookes? 

A. Oh, he was not the CEO at that 


time 




Well, when he became CEO, would he 
have befei^ Iware of that? 


i Well, I don't know if he made 
him s e1fre of it. It would have been a 
h i st o r i^^T^ i n c i de n t, not current for his 

0^- So you're aware of when the design 
change w^made? That's what I asked you. 

When was”the design change made? 

mwwiVkV,; s 

A bsgM# And I said I don't remember the 

year. 

Well, if you don't remember the 
year, how do you know who was CEO? 

A. Well, because it was sometime in 

the, best guess, sometime in the eighties. But 
I don't know precisely. But sometime in the 
early eighties, I should say. 

Q. So you're guessing? 

A. Yes. That's just a -- You know, 
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it’s in that time period. I don’t know. 

MR. MICHAEL GERTLER: 

Let's take a brief recess. I might 
be finished. 

MR. SHAFFER: 

Okay. 

Tj(fvi DEOGRAPHER : 

Going off the record at 4:40. 

0^00 (Whereupon a brief recess was taken 
af^¥^i s time from 4:40 o'clock p.m. to 

4 Ififl b 'clock p.m.) 

. 


VIDEOGRAPHER: 

_^ We're back on the record at 4:54. 

EXAM I NAT 1.0^ BY MR, MICHAEL GERTLER: 

QSir, I've presented you now with 
another ment. It's Exhibit -- Excuse me, 

sir. i|^.^%scott Exhibit Number 3502." And 
I ask you if you recognize that document? If 
so, tell me what it is. 

A. (Witness reviews document.) I 

recognize it. I don't remember it very well, 
but it's, just scanning here, it’s some of the 
views from 

MR. SHAFFER: 

Do you have a copy for me? 
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MR. MICHAEL GERTLER: 

I thought I slid one over. X don't 
see it, Chariie. 

MR. SHAFFER: 

All right. 

MR. MICHAEL GERTLER: 

I don't even have a copy. I'm just 
alsksiilg him to identify it. I'm not going 


t Obj, 9<S into any of the language in the 



WITNESS : 

It was a document -I recall it 


E X AM IN AT 


document 



BY MR. MICHAEL GERTLER: 

It's a Brown and Williamson 


It's a document from Brown and 


Williamion? It's from Bob Sanford, who was 
leaving in retirement about this time, sending 
some thoughts to me. And he copied Tommy 
Sandefur. 

MR. SHAFFER: 

May I look at the document? 

MR. MICHAEL GERTLER: 

Yes. Absolutely. 
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MR. SHAFFER; 

I just have not had a chance to look 
at it. You don't have another copy 
anywhere? 

MR. MICHAEL GERTLER: 

^ I don't see it right now. 

{Whereupon a discussion was held off 
lecord . ) 

EXAMINAMO^ by MR. MICHAEL GERTLER: 

Okay, sir. So just for further 
c 1 a r i f i>c eft I o n , that's an authentic Brown and 


s n document; is that correct? 

AS ~ ■ It was a document. This is a copy 

of it, o|Mou8ly. 


i k . 


I mean a copy of an authentic 


documen 

A Yes. 

Okay, sir. And does it indicate 
that you received that document? 

A. This looks like the copy that was 

sent to Tommy Sandefur, not me. It has his 
stamp on it. He says -- He then sent it to me 
and said, "Let's discuss." So I assume I saw 
my copy and this based on the writing. 

Q. All right, sir. Thank you. 


ONE SHELL SQUARE. SUITE 250 ANNEX 
NEW ORLEANS, LOUISIANA 70139 


HUFFMAN & ROBINSON, INC. 

CERTIFIED COURT REPORTERS 


(504) 525-1753 
{ 800 ) 749-1753 


j j'. li brQry.uoof.o0BrilidtodtQtfafliQ^pfittv. i ndustry documents.ucsf.edu/docs/jphl0001 


52357 8548 





document . 


Now, let me show you another 
This is "Exhibit Number 2467." 


A. 


Q. 



do cume 



I do have a copy of that, Charlie. 
(Witness reviews document.) 

Do you recognize that document? 

1 don't believe so. 

Can you recognize it as an official 
the company? 



r e c o g n iin 
compa n yV 


HAFFER: 

Object to the form of the question, 
's no indication this is a Brown and 
amson document. I object to the 

BY MR. MICHAEL GERTLER: 

Well, since you didn't work there 
I was just wondering if he could 
t as an official document of the 


A. I don't believe this is a Brown and 

Williamson document. 

Q. Is this a British-American Tobacco 

Company document? 

A. I really don't know because I 

haven't seen it. I see a stamp down here. I 
don't know if this Is a stamp or part of the 
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document, 


All right. Do you recognize the 


author of the document? 


No, sir, I don't. I looked for 


that. 


All right, sir. Thank you. 
p#' N By the way, I had previously 

ir" ^ 

m i s s p e J uTlTd J that project. It's actually spelled 


S ** I - N -1 


and t 


hat refers to the Barclay product 


of the ventilation holes. And 


1 'JLP r %dal in 9 At now before you 


Have you seen it before, the 


document tn«t is presently in front of you? 
A. (Witness reviews document.) 



MR.—H A F F E R : 


Now, what document is that? 


MR.§' MICHAEL GERTLER: 


That's that Sinos Project that he 
previously said he was unaware of. And 
I just found the actual document, and I 
wanted him to have the benefit of seeing 


MR. SHAFFER: 

Well, you haven't introduced this 
document? 
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MR. MICHAEL GERTLER; 

No, sir. 

MR. SHAFFER: 

You haven't shown him this document 
before? 



Well, do you have a copy that I can 


M 


ICHAEL GERTLER: 

I think I did give you * - Didn't I 
g^Tve^ you a copy to look at before? 

HAFFER: 

1 don't think so. 

(Whereupon a discussion was held off 
t “Record, ) 
fHE l I T N E S S : 

I don't recall ever seeing this 
document. 



EXAMINATION BY MR. MICHAEL GERTLER; 

Q. You recognize it as a- Brown and 

Williamson document? 

A. No, it's not. 

Q. Where does it originate from? What 


ONE SHEIL SQUARE. SUITE 250ANNEX HUFFMAN ROBINSON, INC. (504)625-1753 

NEW ORLEANS, LOUISIANA 70139 CERTIFIED COURT REPORTERS (800) 749-1753 


?acv. library, ucsf.eciu/' 


BOtD/pBWv.indus trydocuments.ucsf.edu/docs/iphlOOOl 







52357 8552 



298 


MR. MICHAEL GERTLER; 


It's what? "Exhibit Number 2300"; 


is that it? This is "Scott Plaintiffs' 


Exhibit Number 2300." 


(Whereupon a discussion was held off 


t^ie record . ) 


EXAMINi 


BY MR. MICHAEL GERTLERj 


Do you recognize that, sir? 


, Chaffer: 


Whose mark is that down there? 


T : h4r$ are a lot of words and numbers and 


forth at the bottom right-hand corner. 


M-RTMZCHAEL GERTLER 


^ I don't know what mark you’re 


"Exhibit 2300." 


ICHAEL GERTLER: 


That*8 the - 


MR. SHAFFER; 


Is that the plaintiffs' stamp? 


MR. MICHAEL GERTLER: 


Yes, 


MR. SHAFFER: 


"Exhibit 2300"? 
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MR. MICHAEL GERTLER: 


MR. SHAFFER: 


B & W is the stamp the plaintiff put 


on the document? 


MR. MICHAEL GERTLER: 



Yes. That's to identify it by the 
^ fc Exhibit Number, which I understand 
aAsl documents need to be identified by. 


HAFFER 



^ And so what is the question? 
MICHAEL GERTLER: 

Does he recognize the document? 


THMITNESS: 


.■ ‘■m. 


I don't remember the document. 


EXAMINi 


BY MR. MICHAEL GERTLER: 


You don't remember seeing that 


document before today? 


No. No, right now I don't remember 


Who's R. R. Baker? 


He's one of the scientists at R & l> 


Southampton. 


At Southampton? 


Correct, 
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MR. MICHAEL GERTLER! 

Okay, sir. I have no further 
questions. Thank you. 

EXAMINATION BY MR. SHAFFER: 

Q. Just a few questions, Mike. 

Mr. Kohnhorst, B £ W has recently 

published its judgment about causation on its 

r“ " 

websit sn’t it? 

A|^^ Yes. 

And do you agree with B & W ' s 
j u^m e out cigarette smoking and causation 

a #^t a t0k on its website? 

# pssSii 

A|^^ ^ Yes, I don't have any reason to 
d i s a g r e jyggj$& t h that. 

pRwfwvww'vwS'^ 

Q Okay. And, Mr. Kohnhorst, in your 

— Str ipPF'i^hat . You're not a medical doctor 
who spejc i|a l,i ze s in the analysis of medical 
causation; are you? 

A. No, I'm not any kind of doctor. 

Q. All right. And do you distinguish, 

Mr. Kohnhorst, between the subject of a risk 
factor and the subject of causation? 

A, Yes, sir, there's a difference. 

Q. And explain in your terms what the 

difference is between a risk and between 
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causation• 

A. Well, risk is established from 

statistics. In the case of the topic at hand, 
it’s epidemiological information that 
establishes a risk. Causation is a judgment 
that one comes to when you put — look at all 




the infi 


lion available 


HT 


(Page 301, Line 8 through Page 302, 
Line;4 was placed under seal.) 
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MR. MICHAEL GERTLER: 


EXAMIN 



Object to the question. 

ION BY MR. SHAFFER: 

Now, this document that Mr. Gertler 
st a few minutes ago, this "Scott 
2 , " and this is a June 28, 1985 

Do you see that? 

Yes. 

I believe you testified earlier 
sumed that you received that 
d o c u m e n o you know for certain that you 

got it? 

MjbLipCHAEL GERTLER: 

Object to the form of the question. 
EXAMINATION BY MR. SHAFFER: 

Q. Do you know for sure whether you 

got it or are you just assuming? 

MR. MICHAEL GERTLER: 

Object to the form of the question. 

A. I don't have an independent 

recollection of receiving it. But it was 
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addressed to me, I do remember seeing this 
other copy, So my best judgment is I saw it, 
I saw the copy when it was sent out. 

NR. SHAFFER; 

Thank you. That's all 1 have. 
RE-EXAMINATION BY MR. MICHAEL GERTLER; 



course 


with a 





Mr. Kohnhorst, have you during the 

! 

this deposition had any discussions 

| 

ttorney about answers to any 

1 

£hat you would be asked? 

^HAFFER; 

Well, if you're talking about me, 

^ would be privileged. 


MICHAEL GERTLER: 

\ Well, I am talking about any 


attorney. But I'm only talking about 


and answers after the deposition 


began . 


EXAMINATION BY MR. MICHAEL GERTLER: 


Q. Were you told by any attorney after 

the deposition began that he would ask you 
questions and you discussed with him what 
answers you would give? 

MR. SHAFFER: 

That's privileged. Any discussion 
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I may have had, if that's what you're 
talking about, is privileged. 

MR. MICHAEL GERTLER: 
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r 



MR. MICHAEL GERTLER: 

No, sir. 

THE VIDEOGRAPHER: 

We're off the record at 5;12, This 
is the end of the deposition. 

(Whereupon a discussion was held off 
tile record . ) 

r-: -"1 

RE~EXAM^^ION BY MR. SHAFFER.- 

Let me go back on the record with 
that last exchange. 

^ Without waiving the attorney-client 


iwer that you should give in any of 


re spe ct| 


Vil 

c le 

you 

any 

your 

t e 




o n y today? 




MftT^ICHAEL GERTLER: 

j object to that. You either waive 
i you don1 t• You can't reserve it. 

Once you open that door, you can't reserve 

it . 

MR. SHAFFER: 

Well, we're not waiving it. I want 
that clear. 

MR. MICHAEL GERTLER: 

You can't do that. I now Instruct 
you not to answer that question. 
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